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[IpoTecTHBIE OTHOWICHHA HEU30EKHBI B JIOO0M obOmectBe. OHU MOTYT
IPOTEKAaTh B CaMbIX Pa3HbIX (Gopmax: oT MupHoro obcyxnaenus tapudpos KKX B
CEMENHOM KpYTy /10 MHOTOMUJUIMOHHBIX PEBOJIIOLIMOHHBIX BhICTyIUIEHUH. KauecTBO 1
KOJINYECTBO HPOTECTHBIX OTHOLICHUH B KOHKPETHOM OOIIECTBE OOYCIOBIMBAIOTCS
pa3IMuYHbIMM acnekTamu. [IpoTecTHble OTHOWIEHUS — 3TO KOMILJIEKCHOE SIBJICHUE,
BO3HHKAIOIIIEE B CUIy OOBEKTUBHBIX M CyObEKTUBHBIX COLUAIBHBIX, SKOHOMUYECKHX,
HNOJUTHYECKUX NpuuuH. Cpenyu HUX — ypOBEHb >KM3HM HAceJeHUs; BO3MOXKHOCTh
BIMSHUS Ha IPUHUMAaeMble IIOJIMTUYECKUE pEIIEeHUs, y4acTue B YIPABICHUU
rocyJapCcTBOM; MHPOBO33pDEHUE, BOCIUTAHUE, OOpa3oBaHHE TIpakJaH M T.A.
MHoroo0pa3ue Takux NPUYUH OOYCIIOBIMBAeT BaXHOCTb KOMIUIEKCHOTO U
JETAJIBHOTO HAYYHOI'O UCCIIEJOBAHMSI IPOTECTHBIX OTHOILIEHUH.

B pamkax aHanu3a 10pHINYECKUX aCTIEKTOB MPOTECTHBIX OTHOIIEHUH Ba)KHO B
NEPBYIO OUYEPE]b ONPEAEIUTD TEOPETUUECKYIO COCTABISIOLIYI0O KATErOPHil «IIpOTECT»
U «IPOTECTHbIE OTHOILIEHUS», O0O3HAUWUTh WX CYIIHOCTb, BBIIETUTH OTICJIbHbBIE
NOJXO/Abl K MX KiaccH(UKalMU, TUIIOJIOTHH, MojenupoBaHuto. IlpeaBapurenbHoe
Hay4yHOE MCCIIeJ0BAaHNE MPOTECTHBIX OTHOIICHWH MO3BOJSET Oosee 3PPEeKTUBHO U
KOMILJIEKCHO paboTaTh ¢ HUMHM Ha MPAKTHUKE, aHAJU3UPOBATh U COBEPIICHCTBOBAThH
3aKOHOJATEIbCTBO, YCIELIHO COINIACOBBIBATh IIPOTHBOIOJIOKHBIE M HECOBNAAIOIINE
UHTEpeChl. PaccMOTpeHHMe [OWHAMUKU pa3BUTUS IPOTECTHBIX OTHOIIEHMH M HX
3aKOHOJATEIbHOTO  DPETYJIMpPOBAHMS  IO3BOJIIET  IOJHOCTBIO  PEaIu30BaTh
AQHAJTUTUYECKYI0, MPOrHOCTUYECKYI0 U 3aKOHOTBOPYECKYIO (DYHKIIMHM HCCIIEOBAHUS
Ha OCHOBE BBISIBIIEHHOT'O OIBITA, 3aKOHOMEPHOCTEMN, OLTUOOK.

Hactosmmit  HayuyHblii  0030p JMHAMHMKM  pa3BUTUS U COCTOSIHUSA
JIEMCTBYIOIETO  POCCHICKOrO  3aKOHOJATENbCTBA II0 BOIPOCAM  MPOTECTHBIX
OTHOIIEHUH TOCTPOEH HA OCHOBAHUM NPUBEAEHHBIX BBIIIE METOJIUYECKUX YCTAaHOBOK.

1. TEOPHS TPOTECTHBIX OTHOINEHWI: TOHATHUE, IJUHAMHAKA
PAZBUTUA U TEKYIIEE COCTOSHHUE



IIpoTrecTHble OTHOIIEHMS M MPOTECT KaK  SBJICHHE TPAAULIMOHHO
paccMaTpuBAOT B Hayke (HIOCOBHH, COLHOIOTHH, TOTHTOIOTHA', HO B PaMKax
IOPUIMYECKON HayKu JaHHas mpoOieMa OCTaéTcsi MPaKTHMYECKH HE H3yYEHHOH.
OpnHako OTpHUIATh HAJTUYHUE IOPUINIECKOTO KOMIIOHEHTA B MPOTECTHBIX OTHOILICHHUSX,
rojiaraeM, Helb3s, TaK KaK y JaHHOH MpoOJeMBbl €CTh psfl aCIEeKTOB, CBSI3aHHBIX C
KOHCTUTYLMOHHBIM PErYJMPOBAHUEM JaHHBIX OTHOLICHUIA.

Taxum 00pa3oM, HEOOXOAUMO PACCMOTPETH MPOTECTHBIE OTHOIICHHS C TOUYKU
3peHHUs] HAyKH KOHCTUTYLIMOHHOTO IpaBa, BBIBUTH U KIACCU(PUIUPOBATH CyOBEKTOB
JTAaHHBIX OTHOILIEHUH, & TAK)KE PACCMOTPETh COAECPKAHUE aHHBIX IIPAaBOOTHOILLIEHUN C
TOYKH 3pEHUs HX CYOBEKTHOro cocraBa. Kpome TOro, BaKHO MOHSTH OOIIYIO
JUHAMHUKY pa3BUTHS MIPOTECTHBIX OTHOLIEHUH M UX TEKYILEE COCTOSIHME. YUMThIBad,
4yTO paboTa orpaHuyeHa B 00bEME, Mbl HE CTaBUM LIEJIbIO PACCMOTPETh BCECTOPOHHE
TEOPUIO NPOTECTHBIX OTHOLICHHW C TOYKM 3pEHHUs Hopuaudeckoi Hayku. [losTtomy
JaHHas 4acTh c(hoKycupoBaHa JIHIIb Ha BBIPAOOTKE TEOPETHUKO-METOAO0IOTHYECKUX
MOJIXOJI0B.

HeoOxonumo 00paTuTh BHUMaHHE Ha KpalHIOI HEepa3paOOTaHHOCTH aHHOM
TEMBbl B HAyK€ KOHCTUTYL[MOHHOT'O IIPaBa, 0 4YEM CBUAETEIbCTBYET OTCYTCTBUE KAKHX-
1100 GpyHIaMEHTAIbHBIX UCCIIEIOBAaHUM 110 TaHHOM MpoleMaTuke.

JlanHol mpoOnemMaTuke TOCBSAIIEHBI OTAeNHbHbIE cTaThu C.A. ABaKBSIHas,
Tponu1<oﬁ4, C.H. HleBepz[ﬂeBaS, P.B. pr,I[eHTOBae. OnHako HM MOHOTpadUUECKHX,
HU JIUCCEPTALMOHHBIX CIIEUAIbHBIX UCCIEA0BAHUMN IO JaHHBIM BOIIPOCAM I10Ka HET.

[To »TOl mpUYMHE MBI MOXXEM IO3BOJUTH CeO€ OpPUTHMHAIbHBIC IOAXOJIbI,
HaJIMYME AIBTEPHATHBHBIX M CIIOPHBIX B3IJIAJOB, YYUTHIBAs CIEUU(PUKY TEMBI, 3TO
BIIOJIHE OIPaBJIAHHO.

[Ipu >TOM HEOOXOOUMO OTMETHTb, 4YTO, XOTS JaHHas mpoOieMa H He
OTHOCHUTCSI K YHCIY XOpOIIO H3YYEHHBIX, HO BCE K€ OHa JOBOJBHO MOAPOOHO
paccMaTpuBaeTCss B paMKax IOJIMTHUYECKUX HayK7. Takum oOpasoMm, I Hac
BBIHYKJCHHBIM SIBJISIETCSI OOpalleHHe K HCCIIEOBAHUSIM IMOJIUTOJIOIOB, OJHAKO 3TH
HCCJIEIOBaHMsI KaK HE OTHOCSAIIMECS MPSIMO K KOHCTUTYLMOHHO-IIPABOBOMY acCIIEKTy
po06JIEMbI HOCST JIMIIb TOMOJIHUTENbHBIN, BCIOMOTaTeIbHBIA XapakTep.

1.1  IIporect, NpoTEeCTHbIC OTHOLIEHHS: CYIIHOCTHbIE IPU3HAKHU
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nBiwkenne Bo ®pannun. M., 2005; Jlepedp XK. IIporecturie BoicTymiennst XXI| Beka. M.: Hopwma,
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HeobxomuMo OTMETHUTh, YTO HHM B KOHCTHUTYLIMOHHOW TMpPaKTUKE, HU B
JOKTPUHE KOHCTUTYLIMOHHOIO IIpaBa HE CJIOXKHUJIOCh OJHO3HAYHBIX IOJIXOJOB K
OTPEIETICHUIO MOHATUN «IIPOTECT» U KIPOTECTHHIE OTHOLICHIS .

[Ipexxne Bcero, HEOOXOAMMO OMNPEAEIUTh COJAEP)KaHUE TOHATUS MPOTECT,
00paTHBIIKCH K PA3INYHBIM €T0 JeHUHUIISIM.

Tak, cioBaps nox penakiuen C.M. Oxerosa u H.1O. IlIBenoBoit onpexaensier
MPOTECT KAaK PEIIMTEIHHOE BO3PAKEHUE MPOTHUB YEro-HUOY/Ib M KaK 3asBJICHHE O
HECOIJIACUU C KaKUM-HUOY/b pemeHHeMg.

B.M. [lamp omnpexaensieT NpOTECT KaK TIJACHOE 3asBJICHUE HECOIIacus,
OrjaniaeMoe BO3paKeHHE, ONPOBEPIKEHHE, 3asBJICHUE O HE3aKOHHOCTH KaKOro Jena,
HEIMPU3HAHUE, OTPUILIAHHE .

B nonuTonoruum mnpoTecT MOHUMAIOT OOBIYHO Kak BHUJA MOJUTHYECKOTO
y4acTHsi, BBIPOKAIOIMIMICS B  MPOSBICHUU OTPUIIATEIILHOIO  OTHOIICHHS K
MOJINTUYECKOW CHCTEME B LEJIOM MIM K €€ OTICIbHBIM 3JIEMEHTaM, HOpMaw,
LIEHHOCTSIM B OTKPBITOM, IEMOHCTPAaTUBHOMN (popMell. Takke NOJIUTUYECKUN NTPOTECT
B MOJINTUYECKUX HayKax paccMaTpuBaeTcs OoJiee MIMPOKO — Kak Jr00as HeraTUBHAs
peakuusi CyObEKTOB TMOJUTUKM Ha TPUHUMAEMBIC BJIACTHIO pEIIEHUs, JCUCTBUS
IIPOTUBHUKOB U OIIIIOHEHTOB ™,

Jns uened HACTOSILETO HCCIEAOBAHUS, YUYUTHIBAs pa3JIMYHbIE MMOAXOIbI,
IIOCTapaeMcs 1aTh ONPEACIICHUE MPOTECTA C TOYKU 3PEHUSI KOHCTUTYLIMOHHOTI'O ITpaBa.
[Ipotect, Ha Ham B3MJIAA, CIEAyeT IOHUMATh Kak HEKYIO KpaiHioo (opmy
BBIPQXEHUS HECOTJIACHsl, KATETOPUUYECKOE BO3paXKEHHE MPOTUB YET0-JIN0O.

Bo3nukHOBEHME Takoro pojaa CHUTyallud B KOHCTUTYLIMOHHO-IIPaBOBBIX
OTHOLLIEHHUAX HE €CTh YTO-TO IKCTPAOPAMHAPHOE UK HK30THUEcKoe. [IpuMepoB Takux
CUTyalluii MOXHO NPHUBECTH MHOXECTBO: 3TO W MHUTHHIH OIIMO3UIMU, W OTKa3
OOJBIIMHCTBA HACEIEHUS TMOJAJEpKaTh TOTO WJIM WHOTO KaHAuAaTra OT MpaBslleit
napTuu, U Kputuueckue ctatbu B CMMU, HO 3TO M HaloXeHHE Ha MPUHATHIN
MapJIaMeHTOM 3aKOHOMPOEKT BETO TJAaBOM TOCYAapCTBa, W BCEBO3MOXKHBIE (hOPMBI
BBIPAXKEHMSI IIPOTECTA B PaMKax NMapiiaMEHTCKUX MPOLEAYp U T.1I.

CTosIb  Pa3HOIUIAHOBBIE IO CBOEMY COAEPKAHUIO CUTyallMd MOKHO
paccMmatpuBaTh Kak (pOopMbl peaTu3aiuu MOJIUTHYECKOTO POTecTa.

Takum oOpaszoM, mepes; HaMH BCTa€T BOMPOC, YTO CUHUTATh MPOTECTHBIMHU
OTHOILLIEHUSMH, TO €CThb OTHOILIECHHUSIMH, BO3HUKAIONIMMHU MO MOBOAY peallh3aliu
MpaBa Ha IPOTECT.

Campblif TIpOCTON OTBET, KOTOPBIA JIEKHUT HA MOBEPXHOCTH, 3aKIIOYAETCS B
OTHECEHWH K JaHHOW KaTErOPUU BCAKOTO BBIPAXKEHHUS OMNIMO3WIMK BJACTH,
CYIIECTBYIOIIEMY CTpOI. OTOT TMOAXOJ BeCbMa pPacHpoCTpaHEH B Hay4HOMU
auteparype. TpaaullMOHHO B TOJHTOJOTUU TMPHUHATO OTOXKIECTBISATH MPOTECTHHIC
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OTHOILIEHHUS C OMNMO3UIMOHHOM, MO CBOEH CyTH, NESITEIbHOCTHIO U, KaK MpPaBUIIO, C
JECTPYKTUBHBIM ¥ KOH(POHTALMOHHBIM HAyaloM JESTEJbHOCTH MOJUTHUYECKUX
aKTOPOB

bonee toro, [Ix. I'opa, /1. l'ona6epr, I'. CtepH nmpaBo Ha MPOTECT yBSA3BIBAIOT
TECHO CO CBOOOJIOH CJI0Ba M OTPAHUYUBAIOT €T0, TI0 CYTH, JIUIIb YINYHBIMHA aKIUSIMU
HpOTeCTa14 WM, HEMHOTO LIUpE, JIUIIb CBOOO10M BBIPAXKEHUS MHEHUH.

B Teopun KOHCTUTYLIMOHHOTO MpaBa Takas MO3UIUs TOKE uMeeT mecto. Tak,
B yacTHOCTH, A.A. Tpoulkas mnonaraer, 4yTo HECOIJacue, BBIPAKAEMOE C IIEJIbIO
JIOHECEHUsI €ro 10 BIJIACTHBIX CTPYKTYyp (cmocobamu, aJeKBaTHBIMU II€JIH),
npuoOpeTaeT XapakTep mpoTecTa .

DTOT BapuaHT CaMblii OYEBUIHBIN U, HA MEPBbIN B3IJIAJl, eAUHCTBeHHbIH. Ho
Kak Torga ObITh ¢ MHBIMU (opMamu mporecta? A MOXKET JU BIACTh SBUTCA TEM
caMbIM CyOBEKTOM mpoTecTta?

B pycne ycrosBIIMXCS NPEACTABICHHUI MOJUTOJIOTOB M psAlla FOPUCTOB IO
TOMY BOMNPOCY HAIll OTBET JOJKEH OBITh OJHO3HAYHO OTpHUIATeNbHBIM. HO Tak nm
BCE OHO3HAYHO C TOYKU 3PEHUSI KOHCTUTYLIMOHHO-TIPABOBOM JAE€HCTBUTEIBHOCTH?

[Tonaraem BCE e, 4TO MPOTECT HE HMCUEPNBIBAETCA JIUIID JESITEIBHOCTHIO
NOJUTHYECKON onmo3unuu. IIpoTecT MoXkeT BbIpakaTh U OOJBIIMHCTBO IMPOTUB
MeHbIIMHCTBA. [IpyU 3TOM HYKHO MOHUMAaTh, YTO BOSHUKHOBEHUE TAKUX CUTyalUW —
JIOBOJIBHO PEIKOE SIBJIEHUE, HO ITPEYMEHBIIATh €T0 3HAYUMOCTh HE CJIE1yeT.

[TpuMepoB BO3HUKHOBEHUS TOJOOHBIX CIy4aeB NPOTECTa OOJBITMHCTBA
IPOTUB MEHBIIMHCTBA MOKHO IMPHUBECTH MHOXXECTBO: HampuMmep, Ha pedepeHiym
BBIHOCHUTCSI BOIIPOC, KOTOPBIH BIIOCIICICTBUH TOJABIISAIONICe OONBITUHCTBO HACCTICHHS
OTBepraeTlﬁ, WIM KOIJia MpPaBUTENIbCTBO BHOCHUT KaKOW-THOO 3aKOHOIPOEKT B
MapJaMeHT, KOTOPbIA €ro OTKJIOHSET. BO BCeX NpUBEAEHHBIX CUTyaUUsX HAJIMUIO
HaJM4Me MOJIUTUYECKOrO MPOTECTa, a 3HAUYUT, U MPOTECTHBIX OTHOWEHUMU. [Ipu s3TOoM
OOJBIIMHCTBO W MEHBIITMHCTBO 3/IECh MEHSIFOTCS MECTaMHU, HO OT TOTO HE MEHSETCS
caMma nmpupojia MPaBOOTHOILIECHHIA.

HeobxonnMo 0603HauuTh 0a30BbIe KPUTEPUHU, TIO KOTOPHIM MOKHO BBISIBIISITH
MPOTECTHHIE OTHOIICHUS.

Bo-niepBbIX, 3TO 0COOBIN BUJ OOIIECTBEHHBIX OTHOIICHUI, BO3HUKAIOIIUX B
nonuTHdeckod cdepe xu3HM odmectBa. Ilpy TOM WIM WMHOM TNPaBOBOM
pPETryJIMPOBAaHUM OHHU TPUOOPETAIOT XapakTep HpaBOOTHomeHHﬁ17. [IpotectHble
OTHOIIEHUSA, C OJHOW CTOPOHBI, BO3HHUKAIOT HA OCHOBE HOPM KOHCTHUTYLUHOHHOIO
mpaBa, ¢ APYroil — y»Ke CYIIECTBYIOIINE OOIIECTBEHHBIE OTHOIICHUSI PETYIUPYIOTCS

13 Cwm.: Topa Jix., TomnGeprep M., Crepu I'., Tamemepun M. IlpaBo ma mpotect. ITocobue o
OCYIIIECTBIICHUIO TpaBa Ha cBOOOAHOE BhIpaxkeHWe MHeHuil. [lepeBox ¢ anrm. M. IlerpocsH, A.
Kamuauna. CII6.: WadopmanmonHo-m3matensckoe areHTCTBO <«JIMK», 1998; ComnoBeeB A.U.
[Momuronorus: ITosmTrdeckas TeopHs, MOJIUTHIECKUE TEXHOIOTHH: YUEOHUK JUTS CTY/ICHTOB BY30B /A.
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npaBoM. Tak, mpaBO MOXET SBHUTHCS KaK KaTalW3aTOPOM PA3BUTHUS MPOTECTHBIX
OTHOIICHUH, TaK ¥, HA0OOPOT, 3aMEeJIATh U Jlaxke OJOKUPOBATh UX Pa3BUTHE.

OTnenbHOr0 BHUMAHMS 3aCiy’KMBAET BOIPOC O TOM, BCErJa JM MPOTECTHHIE
OTHOIICHUS SBJISIOTCS MpaBOOTHOWIEHUsMU. Eciu nmomycTtuTh, 4TO 3TO Tak, TO
BO3HUKAET BOIPOC, KaK OBITh TOTJA C MPOTECTOM B (hopme Oe3/eiCTBuS, HapUMep, -
HeyuyacTue u3buparens B BbiOOopax? B ganHON cutyanuu uzbupareib HCIHOIb3YET
IPABOBYIO BO3MOXHOCTH HE TONOCOBAaTh . IIpH 3TOM JTI060E TPaBO pealn3yercs
MOCPEACTBOM BCTYyIUIEHUSI B MpaBooTHouIeHus. ClieqoBaTeabHO, OTKa3 OT y4acTus B
TOJIOCOBAHUU CIIEAYET TAKXKE PAacCMAaTPHBATh KaK MPABOOTHOIIEHHE OCOOO0ro poja.
Eciu ke wus3bupatenp Takke MNPU3BIBACT JPYTUX BO3JEPXKAThCS OT Y4acTHs B
BbIOOpaX, TO OH BCTyMaeT B €I OJHM NPaBOOTHOUICHWs. TakuMm oOpazom, He
BJIaBasiCh B TEOPETUUYECKHE JHUCKYCCHUH, Mbl JOJDKHBI MpPHU3HATh, YTO JUIS
IOPHUINYECKOM HAYKH Tr00bIe MIPOTECTHBIC OTHOIICHHS SBIISTIOTCSI
MIPABOOTHOLICHUSIMH.

Bo-BTOpBIX, TPOTECTHBIE OTHOWICHHUS ONPEACHSAIOTCS  CIeUU(PUISCKUM
cyOBeKkTHBIM cocTaBoM. [IpuuéMm ompenensomuM MPU3HAKOM [UJIsl MPU3HAHUS TOTO
WIM WHOTO JIMIA WIM OOBEAMHEHHsS JUI CyObEKTaMu NPOTECTHBIX OTHOIICHUI
ABIIIETCS. BOBJICYCHHOCTh B IOJIMTUYECKHE OTHOUICHMsS, BEpHEe, BbIpa)kasich He
COBCEM IOPUMUYECKUM SI3BIKOM, B 00IIECTBEHHO-TIOTUTUYECKYIO JUCKYCCHIO.

CocTaBuTh HMCUEPIBIBAIOLIUI TEPEUYECHb TaKUX CYOBEKTOB NpPEICTaBISIETCA
KpaifHe 3aTpyaHHUTedbHbIM. OnIHAKO CleayeT MNpHU3HATh, YTO CHEKTP CYOBEKTOB
BeCbMa MIMPOK: HAauMHasg OT HHAWBUAA (TpaKAaHMHA, JHla 0e3 Tpa)IaHCTBa,
ournartpuaa, THOCTPAHHOTO TPaKAaHWHA), 3aKaHYMBAasA 3aKOHOJATEIbHBIMH OpraHaMHu
rOCY/JApCTBEHHOTO YPOBHS W TINaBOil rocymapcrBa’. IIpu 9TOM, HECOMHEHHO,
OCHOBHBIMH CyOBEKTaMH TPOTECTHBIX OTHOIIECHUH SBIAIOTCS KOJJICKTHBHBIC
CyOBeKThl OTHOIICHHMH. ['pakgaHe, Kak WPaBUIO, BCTYNMAalOT B TMPOTECTHHIC
OTHOILIEHHS B COCTaBE KaKUX-IHO0 00bETUHEHUH.

B-TpeThux, W3 TpeABIYIIEro IMOJIOKEHHUS BBITEKAeT CYIIHOCTHBIA MPHU3HAK
IPOTECTHBIX OTHOLICHWH — HalU4Me y CyOBEKTOB MPOTECTHBIX OTHOLICHUH JBYX M
Ooiee TONSPHBIX TO3WIUH TIO TOMY WM HWHOMY TIOJMTHYECKOMY BOIIPOCY.
HeoOxoauMbpiM  ycrioBHEM Ui NPU3HAHUS OTHOLICHUH NPOTECTHBIMHU SIBIISIETCS
BBICTYIUICHHE OJHOTO WJIM Ooyiee CyOBEKTOB INPOTUB TO3HMIUU €r0 OIIOHEHTOB
(onmonenTta). IlpuyemM Ui HamUMuMs MPOTECTHBIX OTHOIIEHUM HE BaXXKHO, B
OOJBITMHCTBE MJIM MEHBITUHCTBE HAXOJIUTCS TOT WJIM MHOW CyObekT. HecoMHEHHO,
3TO ONpENeNsieT OCOOCHHOCTH COJIEpXKaHMS MPOTECTHBIX OTHOIIEHWH M IPaBOBOIi
WHCTPYMEHTAPUIA WX PETyJIUpOBaHUs, HO B JIFO0OW CHTyallMd TaKWe OTHOIICHUS
OCTAIOTCSI TPOTECTHBIMH.

Takum 00pa3oM, 1Mo HalIeMy MHEHHIO, TIPOTECTHHIMH OTHOIICHUSIMH CIIETyeT
CUMUTATh TaKHe OOILIECTBEHHbIE OTHOLIEHHS, B KOTOPBIX UMEET MECTO HAJIMUME IBYX U
0oJiee MPOTHUBOITOJIOKHBIX TIO3HUIINH, YYACTHUK KOTOPBIX BBICTYIIAET TMPOTUB TTO3UIHH
€ro OIMOHEHTOB OE30THOCHUTENIBHO K TOMY B OOJIBIIIMHCTBE WJIM MEHBIIMHCTBE OH
HAXOJIUTCS.

18 3a HCKITIOUEHMEM TeX rOCYapCTB, T CYIIECTBYET 06S3aHHOCTD rOI0COoBaTh (Psi cTpaH JIaTHHCKO#M
Amepuku, ABCTpanus U 1Ip.)

19 Crporo roBops, CyOBEKTOM TNPOTECTHBIX OTHOIIGHHH MOXKET CTaTh JIHO0OH CyOBEKT
KOHCTUTYIMOHHBIX ~MpaBooTHoeHnd. Cm., Hampumep, bypres A.A. Cucrema CyObEeKTOB
KOHCTUTYIIMOHHO-TIPABOBBIX OTHOILICHUI: ABTOped. AMC. ... KaHI. opuI. Hayk. M., 2005.



CJIG,Z[yGT OTMCTUTDL, YTO JAHHOC OMPCACIICHHUC HC SABJIACTCS MCUCPIIBIBAIOIIIUM
u OeccriopHbiM. OHO HMeeT, MpPEXKIE BCEro, TEOPETHUYECKYIO 3HAUYUMOCTh. Jlis
BBISAABJICHUSA K€ TPOTCCTHBIX OTHOIIICHU M HGO6X0,HI/IMO 06paIJ_IaTI:C$I K UX ITPU3HAKaM.

Heo6xo1umMo OTMETHUTB, 4TO BO BCEX IMPUBEAEHHBIX BBIIIE CUTYaIUSIX, FOBOPS
O MPOTCCTC, Mbl UMCCM B BUY IIPOTCCT HOHHTH‘ICCKHﬁ, YTO BEI3BAHO OCOOEHHOCTSIMHU
caMMX IIPOTECTHBIX OTHoIIeHW. He BakHO, IO KakoMy BOIPOCY BO3HUKAET
Hecoracue (CouuaibHOMY, SKOHOMHUYECKOMY, MOJIUTUYECKOMY, 3KOJOTUYECKOMY M
mp.)®, BaxHO, YTO CaMO BBIPAKCHHE HECOIIACHS MPHOOPETAET MOTHTHUECKHI
(myOIMYHO-TIOUTUYECKHUI) XapaKTep, TaK Kak CBA3aHO BCErJa C peaau3anuei
KOMILJIEKCA MOJIMTHYECKUX MIPAB JIUYHOCTH.

1.2 Moaeau npoTecTHbIX OTHOLICHUI

[TpoTecTHBIE OTHOLIEHWSI HE SBIAIOTCS aOCOJIIOTHO HOBBIM siBIeHHEM. llo
CYyTH,  BO3HUKHOBEHHE  TOJMTHYECKUX  KOH(QIMKTOB M  CTOJKHOBEHHUH
IIPOTUBOIOJIOXKHBIX B3IVISIIOB HAa Pa3BUTHE TOCYNapCTBa M IIPaBa, Pa3jIM4YHBIX II0
CTETEeHU 3HAYMMOCTU M MaciTaly (HauMHas OT oOpalleHHs K Haplo ¢ 4eJ0OUTHOH,
3aKaH4YMBas PEBOJIIOLMSAMU U TOCYAAPCTBEHHBIMU I1E€PEBOPOTAMM), €CTh SIBJICHHUE,
npucyuiee Jr00My TocyIapcTBy, HAUMHAS C MOMEHTA €ro 00pa3oBaHuUsI.

A 3HAUUT, IPOTECTHBIE OTHOIIEHUS CYILECTBYIOT B JHOOOM OOLIECTBE BCETAA.
[pyroii BOIPOC — KaKO€ MECTO 3aHMMAKOT 3TH OTHOLIEHHUS B TOM WJIM HHOM
roCyAapCTBEHHOM CTPOE B TOT WJIM UHOM NEPHOL.

Ha craHoBieHne u pa3BUTHE MPOTECTHHIX OTHOILIEHUN CYIIECTBEHHOE
BJIMSIHE OKa3bIBAET MHOXKECTBO (PaKTOPOB, MPEXK/E BCETO, OJIUTUUECKUX.

MOoXHO TOBOPUTH O JBYX aclieKTax B3aMMOJEWUCTBHUS IpaBa M MOJIMTHUKH: C
OIHOM CTOPOHBI, NPAaBO €CTb OTPAKEHUE COOTBETCTBYIOIUMX IOJIUTHYECKUX
IPOLECCOB B COAECPKAHMM  KOHCTUTYLIMOHHO-IIPABOBOIO  PEryJIMPOBaHUS
OOLIECTBEHHBIX OTHOILIEHUH, T.e. BIUSHUE TOJUTHKA HA KOHCTUTYI[MOHHOE
PaBOTBOPUYECTBO; C JAPYrod CTOPOHBI — 3TO TOJIUTUYECKHE OCOOEHHOCTH
NPUMEHEHHS KOHCTUTYLIHMOHHOIO 3aKOHOJATeNbCTBA, 00jiee TOr0 — MOJIUTHYECKOE
pearnpoBaHHe Ha CaMy MPAKTHKY KOHCTHTYIMOHHOTO TIPABOIIPUMEHEHHS .

He cnyuwaiino H.A. borgaHoBa oTMeuaeT: «peajbHOCTh TaKOBA, YTO YACTO
TMONUTHKA JUKTYeT MpaBy, B PE3y/lbTaTe 4ero Hayka MOIHTH3HUPYeTCs»>-. MOXKHO
TOBOPUTHh HE TOJIBKO O TMOJMTHU3AIMM HAyKH, HO M O 3HAYUTENIbHOM MOJIMTU3ALNN
KOHCTUTYLIMOHHOTO TIpaBa KaK OTpaciy, HMEIIIEH CBOMM  IPEIMETOM
BIIACTCOTHOLICHASA>, TO €CTh OTHOIICHHS, BOSHHKAIOIAE MO TOBOLY PeaM3alliu
BJIACTH.

[Toxkamyil, ogHOM W3  caMbIX  NOJUTHU3UPOBAHHBIX  MpoOiieM B

20 Jlas npU3HAHHS OTHOIMICHHH MPOTECTHBHIMH HE BAXKHO, BBICTYNAIOT JIH MPOTECTYIOLIHE MPOTHB
COKpAalCHUs] COLMAIBHBIX BBIIUIAT, CTPOMTENBCTBA MHHAPETOB WM IPOTUB HEJIETHMTUMHOTO
NpaBUTENbCTBA. BO BCeX MOJOOHBIX CHUTYyalMsX HaJM4YME IOJUTHYECKOTO IPOTECTa OYEBHAHO H
GeccropHoO.

21 Apaxbsin C.A. KOHCTHTYIIHOHHOE TIPABO M MOIMTHKA: TPOGIEMbI B3AMMOICHCTBHS B COBPEMCHHOM
mupe // KOHCTHUTYIIMOHHOE TpaBO M MOJHTHKA: COOPHHK MAaTEPHaJOB MEXITyHAPOJHON HayIHOM
koH(pepenumu: IOpunnueckuii gpakynprer MI'Y umenn M.B. JlomonocoBa. 28-30 mapra 2012 rona /
OTB. pel. 1.10.H., pod. ABakbsa C.A.. M., U3natensctBo «lOpuct», 2012, C. 15.

22 Bormanosa H.A. TIpaBoBasi 10rMa i TOJHTHKA B HayKe KOHCTHTYI[HOHHOTO MpaBa // BectHuk Mock.
yH-Ta cep.11, IIpao. 1997. Ne 4. C. 8.

28 Cm. Crporouy M.C. M36pannsie Tpyasr: B 3 1./ T. 1: TIpo6remsl o6lieit Teopuu npaBa / OTB. Pe.
C. H. Bparycs. — M.: Hayka, 1990.



KOHCTUTYIIMOHHOM TIpaB€ MOXHO CUHUTaTh Kak pa3 mpodJieMy MPOTECTHBIX
OTHOILIEHUHN.

VIMeHHO TI0PTOMY MPABOBOE PETYIUPOBAHUE MPOTECTHBIX OTHOLICHUH TECHO
CBSI3aHO C TOJIMTHYECKOM OOCTAaHOBKOW B TOCYNapCTBE, C TOJUTHUKOW B IIEJIOM, C
YPOBHEM Pa3BUTHS TPAXKIAHCKOTO O0IIECTBA U COOCTBEHHO MPOTECTHBIX OTHOIIICHUH,
C JIOBEpHUEM HaceleHUs K BIACTH, C 3()PEKTUBHOCTHIO MPOBOAUMBIX pedopM, B
0COOCHHOCTH KOHCTUTYIIHOHHO-IIPABOBBIX, C MHOTUMU JIPYTUMU (PaKTOPaMHU.

[ToaTomMy BBIOOp TOTO WJIM MHOTO IMOAXO0JA K PEryJIMPOBAHUIO MPOTECTHHIX
OTHOIICHWI BO MHOTOM €CTh BOIIPOC MOJIMTUYECKOUN BOJIM, BEIOOpA CYIIECTBYIOIIMX
Ha JIaHHBIH MOMEHT MpaBAlUX cwi. Ho BbigeneHHe MNpPOTECTHBIX OTHOILIECHUMN B
0COOYI0 KAaTEeropui0 KOHCTUTYIIMOHHBIX IMPABOOTHOIICHUH B 3aKOHOJATEILCTBE H
JOKTPUHE KOHCTUTYIIMOHHOTO MIPaBa HE SIBJIAETCS HEKUM CIIOHTaHHbBIM, CyObEKTUBHO
00YyCIIOBJICHHBIM SIBICHHEM. DTO PE3yJIbTAT IIAHOMEPHOTO Pa3BUTHUS TPAKIAHCKOTO
oOuiecTBa U OOIECTBEHHBIX OTHOILIECHUH.

MoxHO 1M CKazaTh, 4YTO cama KW3Hb, HE3aBUCHMO OT BOJH JIOJCH,
«pacciavBaeT» WX OTHOIICHHS Ha OIpeaeiEHHbIE TPYIIbl, UCXOIS W3 IpeaMeTa
OTHONICHMH, uX cyOwpekToB? Her, Ttakoii moaxom HeBepeH. KoHedHoO,
nuddepeHnranuss  OOIMIECTBEHHBIX OTHOIICHWW, WX OOBEIWHEHHWE B TPYIIIBI
O00BEKTHBHO OOYCJIOBJICHBI, HO NPOHCXOJUT 3TO HE (paranbHO. AKTHBHAs pOJb
roCy/JapCcTBa B JAHHOM IIPOLIECCE OYeBHIHA ",

[Ipu STOM B pa3NUYHBIX pETMOHAX MUpa, B TOM uucie W B Poccum, B
TOCIIC/IHIE TObI YBEIMUMINCH MACIITAOBI [POTECTHBIX OTHOIICHHUIT>, YTO BBI3HIBACT
NOTPEOHOCTh B aJIEKBATHOM MPABOBOM PETYJIMPOBAHUU JAHHOTO SIBJICHUSA. A 3HAUUT,
rocyAapcTBa CTOAT Mepel HE0OXOAUMOCTHIO TPU3HAHMS CYLIECTBOBAHUS MPOTECTHBIX
OTHOIICHWI KaK 0CcO00Tro pojia OOIIECTBEHHBIX OTHOUICHWH M IMOCIEAYIOIIEro HX
MIPABOBOT'0 PETYJINPOBAHUS.

B Poccum mepuon 2011-2012 romoB  0O3HaAMEHOBAJICS  MAacCOBBIMU
MPOTECTHBIMU AKIMSIMH, CBS3aHHBIMH C TIOPSJIKOM TIPOBEACHHUS W OIPEACTICHUS
pe3yJbTaTOB TMPE3UACHTCKUX U MapIaMEHTCKHX BbIOOpOB. OmHako ObLIO OBl
HENPABWJILHO CBOIHTH BCIO MPOOJIEMY MPOTECTOB TOJIBKO K 3TOMY SIBJICHHIO — OHO
MOTYEPKHYJIO aKTyaTbHOCTh MHOTHX BOMPOCOB, CBSI3aHHBIX C IIPABOM Ha BBIPpAXKECHHE
pOTeCTa IO Pa3HBIM TIOBOJAM K C €r0 B3aWMOCBS3SIMH C HJCCH HApPOIHOTO
MPEeICTaBUTEIBCTBA .

[Ipu 5TOM CcOBpeMEHHBIE HCCeoBaTeNIM BCE Hale 0OpamarT BHUMaHUE Ha
POCT MOTUTHYECKHX (COLUATHHBIX ) TPOTECTOB U NPOTECTHOTO ABIKEHHA B LIETIOM Kak
Ha  OOLIEMHUPOBYI0 TeHmeHImI0> . [looToMy mpoGieMa  LHBHIM30BAHHOTO
MOJIUTHYECKOTO TMPOTECTa HE SBJSIETCS MPOOIEMOi OTAETHHOTO TOCyAapCTBa WIIH
pernoHa, a HOCHT TJI00QJBHBIN XapakTep. TakuM 00pa3oM, CII0KHO MPEYyBEIUYNTH
3HAYUMOCTbH MMPOTECTHBIX OTHOIIEHUH /711 COBPEMEHHOTO KOHCTUTYIIMOHHOTO TTpaBa.

HyXHO  OTMETHTB, 4YTO TMOAXOABI K  KOHCTHUTYIIHOHHO-TIPABOBOMY

2 Apakpsia C.A. Tocy1apcTBeHHO-TIPABOBBIC HHCTUTYTHI: TIOHsTHE 1 hopmupoBanwe (IIpHMEHHTETBHO
K gestenpbHOCTH CoBeToB) // PasmbInmieHns KOHCTUTYIMOHAnWCTa: V30panHble crathu. M.: M31-Bo
Mock. yu-Ta, 2010. C. 81.

% Tlpyaentos P.B. IporecTHsie oTHOMmEHHs (IO MaTepHalaM HEKOTOPHIX 3apyOeKHBIX cTpaH) //
Konctutynmonnoe n myHunumnansHoe npaso. 2013. Ne 2. C. 31.

% Tpowurkast A.A. Yka3. cou. C. 34.

T Cwm Bysranun A.B. 'moGanu3anus u anturiobamucrckoe nsmxenue. M., 2001; Tankua A.A.
EBporeiickas coruan-geMokparus: mnpobieMsl W noucku. PocrtoB-Ha-lony, 2003; Pyuncuman V.
Paaukansabie Moonéxubie aemkenus / O6o3pesarens. 2007. Ne 51. C. 190 — 191.



PEryJMpOBaHUIO NPOTECTHBIX OTHOILIEHUN CYLIECTBEHHO BapbUPYIOTCS B Pa3/IMYHBIX
rocynapcTBax. Hambosee mocnmemoBaTebHOM W TMPEACKa3yeMOW MOJETBI0 MOXKHO
CYUTATh TAaK HA3bIBAEMYIO «KOHCTUTYLIMOHHYIO» MOZIENB, XapakTEepHYIO Ul CTpaH
pa3BuTOM aAeMokpatuu. IIpm 3TOM HM OIHO TOCYIapcTBO MHpa Ha YpPOBHE
KOHCTUTYLIUOHHOTO  3aKOHOJATEIbCTBA HE  BBOAUT TEPMHUH  IIPOTECTHBHIE
OTHOILICHHA», OTPAHUYUBASCH JIMIIL PETYJIUPOBAHUEM OTIEIBbHBIX JIEMOKPATHUECKUX
WHCTUTYTOB C TOM WJIM HMHOW CTENEHBIO JKECTKOCTH TAKOro perynupoBanud. Ilpu
TaKOM  MOJENM  COCTOSHHE  IPOTECTHBIX  OTHOLIEHUWH  €CTb  pe3yJIbTar
MIOCJIEIOBATEIHHOTO SBOJIFOLIMOHHOTO Pa3BUTHA OOIIECTBA M FOCY1apCTBa.

[IpyHIMNIMAaNBPHO WHAsA MOJEIb XapakTepHa JUuld CTpaH, B KOTOPBIX
OTCYTCTBYIOT WJIM HAaxXOJATCS JIMIIb HA CTaAUuU CTAHOBIIECHUS JEMOKPATHYECKHUE
TPaJULMHU, a TPAXKAAHCKOE OOILIECTBO B 3alaJHOM IOHUMaHHUU 0TcyTCTByeT29. 3nech
IIPM BHEIIHE CXOXXEM IOJAXOJe B IIPAaBOBOM pEryJIMPOBAaHUM Ha IIEPBOE MECTO
BBIXOJAT HE 3aKOHOMEPHOCTH DPA3BUTHUSA TE€X WM UHBIX SIBJICHUH (KOTOpbHIE 4acTo
BOBCE OTCYTCTBYIOT), @ IIOJUTHYECKM MOTHBHPOBAHHBIE PpELICHUS, KOTOpHIE
IIPUHUMAIOTCA 0[] BO3JIEHCTBUEM CYIECTBYIOIIETO Ha JAHHBIA KOHKPETHBIA MOMEHT
OOJBIIMHCTBA UM MOTYIIECTBEHHOTO MEHBIIMHCTBA. MBI HE CTaBUM LEJbIO JaBaTh
MOJIMTUYECKUE OLECHKU TAKUM CHUTyalusM, OJHAKO JUIsi KOHCTUTYLIMOHHOIO IIpaBa
3HAQ4YMMO II0JIOKEHHE O 3HAYMUTEIBHO MEHBIIEH IPEICKAa3yeMOCTH U «JIOTUYHOCTH
TE€X WIM HHBIX pedopM, HANPABICHHBIX HA Pa3BUTHE WINM IPECEYEHUE PA3BUTHUS
IIPOTECTHBIX OTHOLICHUM B TAKUX CTPAHAX.

Tak wnau wHaue, U1 OOOUX CilydaeB Ha INEpBbIH IUIAH BBIXOAUT
HEOOXOUMOCTh IIOMCKA PEIIEHUN Ul MPAaBOBOTO PETYJMPOBAaHUS IOTEHIMAIBHO
BO3MOYHBIX [TPOTECTHBIX SIBIICHUH, HOTUTUYECKUX KOH(IMKTOB.

Koncrurynus Poccuniickoi CI)e;[epauHH3O COACPKUT MEXaHU3MBI pa3pelICHUS
KOH(JIMKTOB, OJHAKO TEKYIlee 3aKOHOAATENbCTBO (PaKTUUECKU HE Pa3BUBAET JJTaHHbIE
nojokeHuss ~ KoHCTUTynuu, 4YTO  O3Ha4aeT  aBTOMATUYECKOE  CHUKEHHE
3¢ (PeKTUBHOCTH TaKUX UHCTPYMEHTOB, B TO BpEeMs, KaK OHHU SABIISIOTCS 110 CBOEH CyTH
Ba)XHEHUIIEH MPEINOChIUIKOM, MPaBOBOM BO3MOKHOCTBIO OJarompHATHOTO BBIXOAA W3
CUTYalU{ NOTUTHYECKOT0 KOH(IMKTA U TPOTECTHBIX OTHOLLIEHUH.

B.E. Yupkun oTMe4yaeT HEOOXOIUMOCTh PETyJIUPOBAHHUS MOJUTUYECKUX
OTHOLIEHWH HAa OCHOBE COCTS3aTEIbHOCTH, COTPYJHHMYECTBA M COIMAIBHBIX
KOMHpOMHCCOBSl. Takum 00pa3oM, CTUMYJIMPOBAHUE MPOTECTHHIX OTHOIIEHUH Ha
OCHOBE JAaHHBIX MPHUHIMIIOB — BaXHBII MEXaHWU3M pa3pelIeHUs] COLUAIbHBIX
IIPOTUBOPEYUH.

[Tpu sTOM MOXHO cOpMYIHpPOBaTH Ba PA3IWYHBIX [0 CBOEH HJIEOJIOTUU
IIOAXO0/A K IIPaBOBOMY PETrYJIMPOBAHUIO IIPOTECTHBIX OTHOLIEHUN, KOTOPBIE IOJIEKAT
MPUMEHEHHUIO B 3aBUCUMOCTHU OT CyOBEKTOB MPABOOTHOIIECHUH.

OmuH cBA3aH C OKECTKUM UM MAaKCUMaJbHO TIOJHBIM M TMOAPOOHBIM

% Tpynenros P.B. IlpoTecTHble OTHOMICHHs (10 MaTepHaTaM HEKOTOPHIX 3apyOeXHBIX CTpam) //
Koncturynnonnoe n mynununanssoe mpaso. 2013. Ne 2. C. 31.

# Tpynenros P.B. Tam xe. C. 32.

%0 Komucrurymms Poccuiickoii ®enepammn. [IprmsTa BCeHApOIHBIM ronocoBanreM 12 nexaGps 1993
roga (c yd4€TOM TIONpaBOK, BHECEHHBIX 3akoHamMu Poccmiickoii @enmepamuy o MOMpaBKax K
Konctutynuu Poccuiickoit ®eneparin ot 30 gexadps 2008 roma Ne 6-PK3, ot 30 mexadps 2008 roma
Ne 7-®K3) // C3 PD. 2009. Ne 4. Cr. 445.

3 Yupkun B.E. Bbi3oBel Bpemenn u KOHCTHUTYHHMS: 3IeMEHTBI OOLIECTBEHHOro JjoroBopa //
KoHcTuTynimoHHOoe mnpaBO M TOJMUTHKA: COOpPHHMK MAaTepuajJoB MEXAYHApOAHOW HaydHOH
koH(pepenumu: Opunnuecknii dpakynprer MI'Y umenn M.B. JlomoHocoBa. 28-30 mapra 2012 rona /
OTB. pell. 1.10.H., mpod. ABakbsiH C.A.. M., M3narensctBo «tOpuct», 2012. C. 56.



pEeryJIMpOBaHUEM MPOTECTHBIX OTHOIICHW BHYTPU TOCYJapcTBa, BTOpoW — ¢ Ooiee
THOKUM, «CIEPKaHHBIMY» PETYJIUPOBAHUEM TAKMX OTHOIICHHH BHE TOCYIapCTBEHHOTO
anmapata. [Ipu 3ToM KECTKOCTh MEPBOTO MOJAX0/A JIOKHA 03HAYaTh HE MOJaBICHUE
BCSIKOW «MPOTECTHOM» MHUIIUMATUBBI, & YETKUE «IIPaBUJIa UTPhD», 3aKIIOYAIOIIUECS B
COJIEpKAHUU TTOJITHOMOYHI OPraHOB U JTOJKHOCTHBIX JIMII.

OnnuMm u3 nipobenoB aeictByromiet Koncturyuun Poccuun, Ha Hamn B3risi,
SBJISIETCS] KaK pa3 OTCYTCTBUE JCHCTBEHHBIX MEXAaHU3MOB Pa3peIICHUs CIIOPOB MEXKIY
opraHamu BJIACTH 2. Hannas mnpoOiemMa He permaeTcs TakkKe ¢ TEKyIUM
3aKOHOJIATCIILCTBOM.

UccnenoBatenu mnapiiaMeHTapu3Ma OTMEYAIOT, YTO €ro MOXXHO CUUTATh
MOJIHOLIEHHBIM TOJBKO TOI/Ia, KOTJa OpraHbl HApOAHOTO MPEACTaBUTEIHCTBA
CIOCOOHBI OOBEIUHATH M aJCKBAaTHO BOIUIOMIATh B 3aKOHAaX BOJIO M HHTEPECHI
Hapo/ia, KOJUIEKTUBHO U B3BEILIEHHO peiaTh BOMPOCH! TOCYJapCTBEHHOTO 3HAYCHHUS >
A W3 3TOro mpsAMO CIIEIyeT, YTO HE MOXKET OBITh TIOJHOIIEHHON paboThI
napJaMEHTCKUX YYPEXKICHUH W MPEACTaBUTEIbHBIX OpPraHoB B IeioM 0e3
peanu3alid TpaBa JICMYTAaTOB Ha OIIMO3UIIMOHHYIO JESATEIbHOCTh MU CBOOOMIY
BBIPQXXCHHUS CBOETO MHEHHUS IO JIFOOBIM BOINPOCAaM, OTHOCSIIMMCS K BEICHHIO
napiaMmenTa. IlapmameHT 0€3 CONMOCTaBlIeHUs Pa3IMYHBIX TOYEK 3peHus, Oe3
OTITO3UIINN OECIIONIEH U HE MOXET PEabHO BBHITIOTHATH CAMYIO TJIAaBHYH) MHUCCHIO —
MIPEACTABUTENHCTBA HHTEPECOB HApoja U KOHTPOJIS OT €ro MMEHHU 3a paboTON BCEro
roCyJIapCTBEHHOT'O MexaHu3ma .

CrenoBaTenbHO, BCTYIUIEHUE B MPOTECTHBIE OTHOLICHUS OTIIEJbHBIX YICHOB
napjaMeHTa, TPYII JEMyTaToB, IENbIX (pakiuid WX MajaT MapiaMeHTa HEIb3s
CYMTATh HEKUM ASKCTPAOPJIMHAPHBIM SIBIICHUEM, 3TO HOPMAJIBHBIA MPOIECC PabOTHI
napjiaMeHTa W COTJIACOBAaHUS TMO3HMIMNA IS TPUHATHS Haubojiee B3BEIICHHOTO M
3 PEKTUBHOTO peNIeHUS IO TEM WIIM UHBIM ITyOJIMYHO 3HAYMMBIM BOTIPOCAM.

Jannas mpoOnema mpuoOperaeT emié Ooliee OCTPYIO OKpAacKy, KOTJa MbI
MOJHUMAEMCS HaJl OJTHOM U3 BETBEH BJIACTH M NEPEXOJINM K aHAIU3Y B3aUMOJICHCTBHUS
Bnacteid. [IpoGiema cyrybo HI€ONIOTMYECKOTO TOJKA 3aKII0YaeTcss B TOM, YTO JIS
POCCHUICKON TOCYIapCTBEHHOCTH CBOWCTBEHHO OTCYTCTBHUE B3aMMHOIO YBAXEHHUS
Bracreii>". Ho 3Ta, Ka3ajaoch Obl, UCKIIOYUTEILHO TEOPETUYECKasl MPOOIeMa BHIBOAUT
WCCIIeOBATeNl Ha psAJ TMPAKTHUUYECKUX TPOOJIeM, CBS3aHHBIX C pa3penieHueM
KOH(JIMKTOB MEXIy BETBSIMH BJIACTH, BO3MOXHOCTEH BBIPAKEHUSI HECOTTIacHs OJHOM
BETBH BJIACTH C PEIICHUSIMU prroﬁ%.

CoObituss 1993 ronma mnokaszaau HEOOXOAMMOCTb MOAPOOHON pa3paboTKu
JIEWCTBEHHBIX TPOLICYP pa3pemieHuss KOH(MIUKTOB MEXIy OpraHaMH BIIACTH, HO,
YUYUTHIBAsl TOJUTHUYECKUE YCIOBUS NpuHATUS aeictByromiedl  Koncruryuuu,
3aKpEIUICHHE TaKWX TPOLEIyp Ha KOHCTHUTYIIMOHHOM YpPOBHE OBLIO HEBO3MOXKHO.
DT1oT npoben B 3HAUUTEITHHONW Mepe M3JIUIITHE MOTUTU3UPYET MPOTECTHBIC OTHOIICHHUS

2 Cwm., HanpuMep, Bmacoa K.b. Criopsl 0 KOMIIETEHIIMM MEXAy OpraHamMH ITyOJudHON BiacTH //
KoncrurynnonHoe n mynumunansHoe npaso. 2011. N 3. C. 47 - 54.

3 JlykestHOB A.U. [Tapmamentapusm B Poccun (Bompockl HCTOPHH, TEOPUH M TPAKTUKH): KyPC JIEKINH
/ AW. JIykpsroB. — M.: Hopma: UHOPA-M, 2010. C. 24.

3 Jlyxesinos A, Tam xe. C. 227.

% Apakpsn C.A. [IpakTHKa POCCHIICKO# TOCYIapCTBEHHOCTH // Pa3MBINLTICHHS KOHCTHTYIHOHATHCTA:
W36pannsie crateu. M.: 3a-Bo Mock. yH-Ta, 2010. C. 196.

% Cm. Kommpame A.A. OCOGEHHOCTH COBPEMEHHOTO (POPMHPOBAHHS IOIUTHYECKON CHCTEMBI
Poccunm B KOHTEKCTE XapaKTEPUCTUKU TOCylNapcTBeHHOro pexuma // KoHCTHTYyUMOHHOE W
MyHuunaigsHoe npaso. 2012. Ne 5. C. 21 — 32; Kanunun A.1O. Ilpunnun pasnpeneHus BiacTed u
ocobeHnHocTH npaBoobpaszoBanust B Poccuu // FOpuanyeckuii mup. 2009. Ne 8. C. 69 — 73.



TAKOro poja, BBIBOAS HMX (DAKTHUECKH W3 TMPABOBOTO pEryIupoBaHus. PemieHue
JaHHOW MpoOJemMbl BUAUTCA B MOJPOOHOM 3aKpEIUICHMH B HOPMATHUBHBIX aKTax O
CTaTyCce OpPraHoOB T'OCYJIapCTBEHHOM BJIACTM MEXAaHU3MOB B3aUMOJCUCTBUS MEXIY
HUMU.

Jannas mpoGiema He 0Opa3yeTcsl Ha MyCTOM MECTE U HE SBISETCS BOIIPOCOM
JUYHOCTHOTO (paKTOpa TOro WJIM MHOTO PYKOBOJUTENS FOCYAapCcTBa, a CBS3aHO 3TO C
HEOolpaBJaHHbIM OajaHCOM BJIACTEH, C TEM, 4YTO CHUCTEMa pa3lesieHus BIlacTel
IpeJCTaBIsIeT COOOM CEeroiHs «TPEyroJibHUK C OJIHUM er‘IOM»37. JanHas Mozenb
pasziesieHusi BJacTel TOPMO3UT Pa3BUTHUE KOHCTUTYIIMOHHBIX IMPABOOTHOILIECHUN B
LIEJIOM U NPOTECTHBIX OTHOUIEHU! B YACTHOCTH.

A 3TO BBIBOJIMT HAC Ha MPOOIEMY HHOTO TIOPsAKaA — MPOOIeMy JeHCTBEHHOCTH
Koucturynuu. Jlns toro 4roObl OHa JAelicTBOBaia, OHA JOJDKHA OBbITh TOHSATA,
YCBOEHA,  paclo3HaHa  KOHKPETHO, MNPUMEHUTEIBHO K TEM  pealbHbIM
00CTOSITENECTBAM, B KOTOPBIX KOHCTUTYIIMOHHBIE YCTaHOBJICHHUS IOJDKHBI HAWTH
CBOIO peaJIH3aumo38. [IpuMeHUTENFHO K MPOTECTHBIM OTHOIICHUSM 3Ta mpobiema
TpancopMupyeTcss B IpoOJieMy BBIXOJAIIMBAHMS ~KOHCTUTYIIMOHHBIX HOPM
JICUCTBYIOIIMM TEKyLIIMM 3aKoHoAaTenbCcTBOM. [loxkanmyi, caMblii SIpKHil pUMEP —
BHECEHUE N3MEHEHUHN B 3aKOHOJIaTEIbCTBO O COOpaHUSIX, MUTUHTAX, J€MOHCTPALIMSIX,
HIECTBUSAX U HHKGTHpOBaHI/ISIXSQ

[logxoapl K ONpENENeHUu0 TrocyJapcTBa Kak CpeACTBa COIVIACOBAHMS
pPa3IMYHBIX HMHTEPECOB, OCHOBAHHOIO HA KOMIIPOMHCCE HapoJa M BJIACTH, HE
ABJISIFOTCS HOBBIMU M U1l MCTOPUM TOJUTUKO-IIPABOBOM MbICHH. Tak, Hampumep,
NOJOOHBIX B3TJISIIOB MPHIACPKUBANCA UTambsHCKUM MbicauTenb XV-XVI  BB.
Huxosmno Maknasemtu™.

A TIOHCK TaKOro KOMIIpOMFKICCAa O€3 MOMCKa ITMBUJIM30BAHHBIX MOJXOJOB K
BBIPKEHHIO ITPOTECTA HEBO3MOKEH.

B 3TOM cMbIcnie MHTEpECHON BUIWTCS KOHIICMIMS, pa3paboTaHHas B pycie
HayKH HAJIOTOBOTO MpaBa, HO MPUMEHNMasi B OCOOEHHOCTH B TOCYIaPCTBEHHOM TIpaBe
— KOHIENIMS KBa3UMyOnuyHOoro wuHTepeca. [log TakuM HMHTEPECOM CTOPOHHUKHU
JAHHOW TEOpUM BUAST WHTEPECHI YACTHBIX JIMII, 3aMAaCKHUPOBAHHBIN O TyOIUIHBIN
I/IHTepeC41. Takxum 00pa3oM, B IPOTECTHBIX OTHOIIEHUSAX BCETa JOJKEH 3alUIIaThCs
B KOHEYHOM UTOTE UMEHHO MyOJWYHBIN WHTEPEC, a HE YaCTHBIA HHTEPEC OTIEIHLHOTO
cyObekTa MTPOTECTHBIX OTHomeHui. [lodToMy, Ha Haml B3MJISAA, KpaeyrolbHBIM
KaMHEM CTaHOBUTCA TIpoOJieMa COTJIacCOBAaHUS HMHTEPECOB BJIACTH W Hapoaa M
WHTEPECOB BHYTPH BJIACTH B MOJB3Y MyOJIUYHOTO HHTEPECA.

[Tomaraem, pa3pernieHre BOIpoca 0 Ha3HAYEHUU TOCYIapCTBA B COTIACOBAaHUHU

" Cm. Kpacros MLA., Illa6nunckoii U.T'. Poccuiickast ccTeMa BIACTH: TPEYTOIbHHK C OJHHM YITIOM.
M., 2008.

% Burpyk B.H. K BOmpocy O «KHBOM KOHCTHTYIMOHAIH3ME» B KOHTEKCTE COOTHOIICHHS
Koncrurynmn n momutukn // KoHCTUTynMOHHOE mpaBO M TONUTHKA: COOPHHK MarepuaioB
MEXayHapoaHOH HaydHol KoH(pepeHumu: FOpuandeckuii Gakynsrer MI'Y nmenn M.B. JlomoHoCOBa.
28-30 mapra 2012 roga / oTB. pea. A.10.H., mpod. ABakbsin C.A.. M., U3narensctBo «tOpuct», 2012. C.
77.

¥ Com Oenepanpablii 3akoH oT 19 wmrors 2004 toma Ne 54-03 "O coOpaHUsX, MHUTHHTaX,
JIEMOHCTpAIMsX, MIeCTBUsX M muketupoanusax" // C3 PdD. 2004. Ne 25. Ct. 2485. (B pemakuuu
®denepanbHbIX 3aK0HOB 0T 8 aexkadpst 2010 roma Ne 344-D3, ot 7 despans 2011 roma Ne 4-D3, ot 8
nexadpst 2011 roma Ne 424-®3, ot 8 utons 2012 roga Ne 65-D3).

0 Cm.: Maknasemmn H. Tocymaps. M.: ITnanera, 1990.

4 IMompoouee cm.: 1I¢kun JI.M. Hanoroesie pucku U TCHICHIIMK Pa3BUTHs Hanorosoro mpasa / [lox
pen. C.I'. [lenensera. — M.: Craryr, 2007. C. 94 — 119.
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MO3UIMI U pa3pelIeHUH T€X WM WHBIX BOIPOCOB B MyOTUYHBIX MHTEpPECAX SBISCTCS
BRXHON TPEANOCHUIKON Il TPU3HAHUS M JIOJDKHOHM JIETMTUMAIIMU TMPOTECTHBIX
OTHOIICHUI U UX CyOBEKTOB.

1.3 IIpo6aema pa3rpaHuveHust NMPOTECTHBIX OTHOIIEHU I |
KOHCTUTYIIHOHHBIX CIIOPOB

Tak wiM WHAYe, NMpH aHAIM3€ MPOTECTHBIX OTHOIICHUH HAM TPUXOIHUTCS
ONEpPHPOBATH  KATETOPHSIMH  «IOPUAMYECKHUH W TOJUTHYECKUH  KOH(MIHUKTY,
«KOHCTHTYIIHOHHO-TIPABOBOM criop». [103TOMYy BakKHO OTIpaHMYHMTH TH MOHSATHS OT
TaKUX KaK MMPOTECT U MPOTECTHHIC OTHOILICHHUSI.

[1epBrIii Bompoc, Ha KOTOPBI HEOOXOIUMO OTBETHTB: BCETA JIH MPOTECTHHIC
OTHOILICHHS SIBJIIIOTCS  MPOSIBJICHUEM TMOJUTUYECKOTO WM KOHCTHTYIIHOHHO-
npaBoBoro koH¢umkra (wim cnopa)? Ecmu Ilpe3uaeHT 3asBiIsieT O TOM, 4TO
[TpaBUTENBECTBO HEAPPEKTUBHO MPOBOJUT B KU3HB €r0 KOHKPETHBIE MOPYUYEHHS, HO
Opd 3TOM OH HE NPUHUMACT HUKAKHX VYIPABICHYCCKHX (MOJUTUYCCKUX HIIH
NPaBOBBIX) PpEIICHUH, TO HAIMIO NPOTECTHbIE OTHOLICHHSA, HO 3HAYUT JH 3TO
BeryuieHue [lpesunenra B koH(uukT ¢ [IpaButensctBoM? OTBET Ha 3TOT BOIPOC
JIOJDKEH OBITh OTpUIATEIbHBIM. B mpuBeaéHHOW CUTyalliM HMEET MECTO JIHIIb
BBIPQKEHUE MHEHHsI, KOTOPOE COINPOBOXKIACTCS HCKIIOYUTEIBHO IOJUTHICCKUMU
MOCJEICTBUSIMH, O MIPABOBBIX XK€ MOCIEACTBUIAX MBI TOBOPUTH HE MOKeM. OJJHAKO OT
9TOrO MBI HE MOXEM T'OBOpUTh, uTO [Ipe3mmeHT TakuM o0Opa3oM HE BCTyMaeT B
IPOTECTHBIC OTHOIICHUS, TaK KaK caM ()aKT BBIPAKCHHUS KPUTUKHU B TaKOH CUTYyalluu
YK€ CBHJIETEIILCTBYET O IIPOTECTHOM XapaKTepe OTHOIICHHIA.

[Tpu sTOM, He BOaBasCh B MCCIECIOBAHME JIKCHYECKUX 3HAYCHHN TEPMHHOB
«CTop» M «KOHQIIMKT», JJIs TeJied HaIIero HCCIeNOBaHus OyJeM CUuTaTh HX
paBHO3HAYHBIMU. 11071 KOHCTUTYIIMOHHBIM CIIOPOM CJIEAyeT MOHMMAaTh OCOOBIH BH]
POTHBOPEYHA, BO3HUKAIOMINX B MYOJINYHBIX OTHOIIEHUSX, CTIENN(UISCKON depToi
KOTOPBIX SIBJISIETCS CBS3b C MCIIOJIHEHHEM, peanu3anueit 1ubo HapylIeHHeM TeX HId
WHBIX HOPM, a Tak)Ke BO3HHKHOBEHHE, M3MECHECHHE WM IPEKpAIICHHE MPABOBBIX
OTHOIICHHH MEX/Ty OPraHAMHU BIIACTH, (PU3MUECKIMH HIIH IOPHINUECKIME THIAMH .

[IpenmMeToM KOHCTUTYIIMOHHBIX CIIOPOB CIIEAyeT CUWTATh HapyIICHHBINA
UHTEpEC WU MPaBO CyObEKTOB KOHCTUTYLIMOHHBIX OTHOIIEHUH, KOTOpBIE SBIISIOTCS
COLMAIBHO 3HAYUMBIMU. Pe3yIbTaToM MaHHOTO HAPYUICHUS CITY)KUT IPOTHBOOOPCTBO
MEXKJTy CyOBheKTaMu’™-.

KakoBa e CBSI3b NMPOTECTHHIX OTHOIIEHUH C KOHCTUTYIMOHHO-TTPABOBBIMU
crnopamu? [lonmaraem, 4To 3TH MOHATHS HAXOJATCS B HECKOJBKO PA3HBIX MIJIOCKOCTSX.
[IpoTecTHBIE OTHOIIEHUS CBSI3aHBI C BBIPAKCHHEM IPOTHBOIOJIOKHON MO3HIINH,
npudéM Kak B (hopMe MpPOCTOro M3JI0XKEHHUs, TaK U B GopMe JeHcTBUHM, UMEIOMINX
3HAaUYMMbIE TIPABOBBIC TMOCIEACTBUS (HampuMmep, oOpalieHue ¢ 3asgBICHHEM 00
OCIIapUBAaHMU MPABOBOTO aKTa, OTKa3 locymapctBeHHoW Jlymbl B 1oBepuu
[TpaButensctBy Poccuiickoit denepanun).

2 Cm. Brmacoa K.b. KOHCTHTYIIMOHHbIE CIIOPBI KaK MPEAMET CyAeOHOr0 paspemenns (0 CTPaHHIAM
onHo# nuccepranun) / Konctutyponnoe 1 MyHununanbaoe npaso. 2011. Ne 10. C. 49.

43 KapumoBa I'.I'. Tumonorust KOHCTHTYIHOHHO-TIPABOBBIX CIIOPOB B TMIPOIECCE CO3MAaHHUA U
JIeSITENIbHOCTH ToJuTHueckux naptuit // CynpObl KOHCTUTyHHMOHanM3Ma B Poccun um coBpeMeHHOM
mupe: Tpynsl Kageapbl KOHCTUTYLHHOHHOTO M MyHUIMITAJILHOTO 1paBa. Bein. 7. M.: HUY BIID, 2012.
C.122-123.
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[Tpu 5TOM B MPOTECTHBIX OTHOIICHUSX HAC UHTEPECYET MPOIIETypa BEIPaOOTKH
obmeld TO3UIMH Yy KOHQIUKTYIONIUX CTOPOH (HampuMmep, COTVIACUTEIIbHbBIE
MPOLEAYPHI, OOIIECTBEHHBIC OOCYKACHUS) WU Ke WHOOPMHUPOBAHHUE HACEIICHUS WU
nyOJIMYHON BIACTM O CBOEM HECOIJIACMM C TEMH WM WHBIMU TO3UIMSIMH IO
BOIIPOCAM rOCYJapCTBEHHOU U OOIIECTBEHHON KHU3HU.

[Ipu »TOM, Hampumep, BOIPOC O pa3pelIeHUH KOHCTUTYIIMOHHBIX CIIOPOB
cynamu oOmei topucaukiuu  uin  KonctutynwoHHbiM  CyJoM HE  MOXET
paccMaTpuBaThCS KakK MPOSIBICHHE MPOTECTHBIX OTHOIICHUM, XOTS cama Ipolexypa
BO3HUKAET KaK aKT BBIPAXEHHS HECOTJIacHs, TO eCTh Kak (opma mpotecta. [Ipu sTom
MPOTECTHBIE OTHOUICHHS MEPETEKAIOT B UHbIE — CyJeOHbIE, IPEKpaIIasiCh B MOMEHT
oOpartieHus B Cy/.

EcTb MHEHHe, 4TO MPOTECTHbIE OTHOLIECHUS U KOHCTUTYIIMOHHBIE CHOPBI —
NPUHIUIINAIBLHO pa3Hble MHCTUTYTHI, TaK KAaK B MPOTECTHBIX OTHOIICHHUSIX HET
HApYLIEHHOTO TpaBa WM MHTepeca. Ho moHsTHE MHTepeca B IOPUIMYECKON HayKe
KpalHe HEOJHO3HAYHO.

Jns ueneit naHHOro wHcciaenoBaHUS OyJeM HMCXOIUTh U3  CIEIYIOIIETO
NOHMMaHMA HMHTEpeca (3aKOHHOI0): 3TO OTpaXEHHOE B OOBEKTUBHOM IpaBe JHOO
BBITEKAIOIIEE U3 €ro OOILEro CMbICia M B ONpeneEHHON CTeNeHU rapaHTUPOBAHHOE
rocyapCTBOM IPOCTOE FOPUIUYECKOE J103BOJIEHHUE, BBIPAKAIOLIEECS B CTPEMIICHMSIX
cyOBbeKTa MoJb30BaThCS KOHKPETHBIM COLIMATIBHBIM OJIaroM, a TakKe B HEKOTOPBIX
ciayyasx oOpamarbcsi 3a 3allMTOM K KOMIIETEHTHBIM OpraHaMm - B IeJfX
YIOBIETBOPCHHUS CBOKX IIOTPEOHOCTEH, He MPOTHBOPEUAIIHX OOICCTBEHHBIM .

[Ton comuanbHBIM OJaroM MBI MOXXKEM TIOHMMAaTh W CBOOOAY BBIPKCHUS
MHEHHUS, U KPUTHKY TOCYJapCTBEHHBIX OpPraHOB U IyOJUYHBIX JUI. 3HAYUT,
a0COJIFOTHOE POTUBOIIOCTABIICHUE JAHHBIX TOHSATHH HEJTOMYCTHMO.

[Ipu »>TOM KpaifHe 3aTpyIHHUTEIBLHO CGHOPMYJIUPOBATh YETKUNA KpUTEPUH
pasrpaHU4eHUs MPOTECTHBIX OTHOLIEHUN OT MHBIX BUJIOB KOHCTUTYIIMOHHBIX CIIOPOB,
MO3TOMY  HEOOXOJIMMO  pPYKOBOJCTBOBAaTbCS NpHU3HAKAMU U OINpeAeSIEHUEM
MPOTECTHBIX OTHOIICHUIA.

1.4  IIpaBo Ha npoTecT KaK cy0beKTHBHOE NIPABO JUYHOCTH

KiroueBbIM 17151 HAC CTAaHOBUTCS MCCIIEJOBAHUE MTOHATHS M COAEPKAHUS IIpaBa
Ha IMPOTECT, OMNPEJEIEHNE KOTOPHIX SBJISETCS OCHOBOMOJATAIOIINUM JJIsl TIOHUMaHUS
CYTH IIPOTECTHBIX OTHOLIEHU.

CpaBHHTENBHOE HCCIIEI0OBAHNE MTOKA3BIBAET, YTO (IIPABO HA MIPOTECT» B TAKOU
TEPMUHOJIOTHUECKOW (opMe He TMperycCMOTPEHO HH B OJHOH COBpPEMEHHOU
KOHCTHTYIHK . OJHAKO B KAauecTBE CBOGOOPA3HOTO MpaBa MHOTAA KOHCTUTYIIHH
BBIIETISIIOT IIPaBO HapoJa Ha COMPOTHUBIIEHUE YTHETEHHUIO, KOTOPOE MMEET JaBHIOKO
ucropuro. Tak, BrepBeie OHO nosiBUIOCH B Jleknapanuu HezaBucumoctu CIIA 1776
rona ", 3ateM Bo MpaHIty3ckoil JleKmapaiyy pas denoBeKa H PakIaHHHa" : cpei

4 Bonpmoii OpUInIecKnii croBaps (mof pexpakuneii A.B. Manbko). M.: [IpocnexT, 2009.

* Ommako kateropweii right to protest (mpaBo mpoTecToBaTh, MPAaBO HA MPOTECT) CTAIM ONEPHPOBATEH
IIOJIMTOJIOTU. O)IHaKO OTMETHUM, YTO TakKas TECPMUHOJIOTHA IIOKa HE SABJISACTCA O6IHerHHHTOﬁ. CM.,
nanpumep, Roberts A. Civil Resistance to Military Coups / Journal of Peace Research. Oslo. Vol. 12.
No. 1. 1975. Pp. 19-36.

*® Cm. Coennuennbie Iltater AMepuky: Koncturyuus i 3akoHofatenseTso / o pex. O.A. XKuskosa.
ITepeBon O.A. Kunkosa. M.: Ilporpecc, Yuausepc, 1993.

" Cm. ®panmysckas Pecniy6uka: KOHCTHTYIHS 1 3aKOHOAATENbHBIE akThL. - M.: Hopma. 2009.
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€CTECTBCHHBIX M HEOTHEMJIEMBIX TIPaB YEJIOBEKAa, COCTABISIONINX IIE€Th BCSKOTO
MOJIUTHYECKOTO COI03a, TO €CTh, IO HalleMy MHEHHIO, OObEIWHEHHUS JIoACH B
rOCyAapCTBO, Hapsily CO CBOOOAOW, COOCTBEHHOCTHIO, OE30MACHOCTHIO Ha3BaHO
COTMPOTUBIIEHUEM YTHETeHUIO (CT. 2). Eciu roBopuTh 0 COBPEMEHHBIX MPHUMEpax, TO
€CTh HECKOJIbKO TIPUMEPOB HCIOJb30BAHUS AHAIOTHYHOW KOHCTHTYIIMOHHOMN
dbopMysibl — MpaBO OKa3blBaTh CONPOTHUBIECHUE KaXIOMY, KTO IOCSraeT Ha
OCYIIECTBIICHUE JEMOKPATHYECKHX MpaB M CBOOOJ 4YeNOBEKa M TpakJaHWHA. B
YaCTHOCTH, JaHHOE TmpaBo 3akpemieHo OcHoBHBIM 3akoHoM denepaTuBHON
Pecny6muku Iepmannn™ (ct. 20), Koncrutyueit CroBaukoii Pecry6muku™ (ct. 34),
KoHncturymuei FpeI_[I/II/ISO (ct. 120), Koucruryumeii Ilepy>’ (cr. 46). Komeuno,
pealiM3amusi 3TOTO TMpaBa SBISCTCS JIMIIb TUINOTETHUYCCKH BO3MOXKHOW, U
Koncturynuu mnpegycMaTpuBarOT, YTO BO3MOXKHOCTb peaju3allid TaKoro IpaBa
BO3HUKACT JIMIIb MPU HATMYUU HCKIFOUUTEIBHBIX 00CTOATENhCTB. CrpaBeJInBOCTH
paau, cieayeT OTMETHTb, 4YTO 3aKpelyieHWe 3TOro mpaBa HecET B cebe JHIIb
UJICOJIOTHYECKYI0 HArPy3Ky, a CaMo MPaBO SIBISICTCS JCKIapaTUBHBIM.

Peanuzanus mpaBa Ha CONPOTHBIICHUE YTHETCHUIO SIBIICTCS KpalHel Gopmoit
BBIPQXXCHUS MPOTECTA M MPUMEHSIETCS B KOHCTUTYIIMOHHOW TIPAKTHKE KpaiHE PEIKO,
TaK Kak SIBJISIETCS, KaK MPaBUJIO, UCKIIOYUTEIBHO JECTPYKTUBHOU (popMOi pa3BUTHS
rocyaapcTBa u obmiectBa. Ho mpu paccCMOTpeHHH MPOTECTHBIX OTHOIICHWH MBI HE
MO>KEM HE YIOMSHYTb U TaKue (OPMBIL.

KoHcTpykTHBHBIE (MHpHBIC) k€ (OPMBI MPOTECTa KOCBEHHO 3aKPEIUISIOTCS
MOJABJISIONUM  OOJBIIMHCTBOM COBPEMEHHBIX KOHCTUTYHMH. Takue ¢GopMbl
pa3BHUBAIOTCS Yepe3 MPU3HAHWE Ha KOHCTUTYIIMOHHOM YpPOBHE IpaBa Ha MPOBEICHUE
MyOJIMYHBIX MeponpuaTuii (MaHudecTanmii), cBOOOILI COI30B, CBOOOJBI CIIOBA,
CMU u 1.1

Camo xe CyOBeKTHBHOE MPaBO KaK «IpaBO HA MPOTECT» WIH aHAJIOTHUYHBIE
(GbOpMYIIMPOBKY B IIETIOM HE UCHONB3YIOTCS B TEKCTaX KOHCTUTYIHH. Ho o3HauaeT nu
OTCYTCTBHE JAHHOTO CYOBEKTHBHOIO IpaBa B IEpeYHE KOHCTHUTYIIMOHHBIX TPaB H
cB00O/, YTO JaHHOE MPaBO HE MpU3HAETCA U He 3anuimaercsa? OueBUIHO, YTO ITO HE
tak. bonee Toro, TpaauIMOHHA, KaK JJI1 KOHCTUTYIIMOHHOTO TIpaBa Poccuu, Tak u st
KOHCTUTYIIMOHHOTO TIpaBa OOJBIIMHCTBA 3apyOEKHBIX CTpaH, (opMmylia, COTJIACHO
KOTOpoi Tiepeuncienne B KOHCTHTYIIMM OCHOBHBIX TpaB M CBOOOA HE JOKHO
TOJIKOBAThCA KaK OTpPUIIAHWE WM YyMaJeHHe JAPYTruX OOMICPU3HAHHBIX MpaB M
¢B00O/I UeIoBeEKa U rpa>1<)1aHI/1Ha52.

BaxxHO OTBeTHTH Ha BOMPOC: 3a4eM HEOOXOAWMO BBIJEICHHE TpaBa Ha
MPOTECT TPH HAIWYUM KOMIUIEKCA TOJUTHYCCKHX IIpaB, KOTOPBIC HMEIOT CBO
crenupUIecKrii WHCTPYMEHTapul, rapaHTud peanusanuu u 3amuthl? IlpaBo Ha
MIPOTECT B IEJIOM 00CCIICUYNBACTCS peaTu3alieii MHOXKECTBA KOHCTUTYIIHOHHBIX TIPaB:
npaBoM Ha oOBEAMHEHHE, CBOOOAON coOpanuii, cB0OOmON cioBa, cBobomoit CMU,
IIPaBOM Ha y4YacTHE B YIPABJICHUHU JIeJIaMH TOCYyJapCTBa, MPaBOM Ha oOpalleHue B
OpraHbl MyOJIMYHON BIACTH, MPABOM Ha CBOOOJY W JIMYHYIO HEMPUKOCHOBEHHOCTH H
T.JI.

SIBasieTcst M MpaBO Ha MPOTECT MPOCTHIM CIOKEHUEM ITUX TpaB B CBOOO
i ux KomOumHanui? IlpeacraBmsieTcsi, 4YTO TMpaBO Ha MPOTECT SIBISIETCS

48 OenepatnBHag Pecybnuka ['epmanmst. Konctutymwst n 3akoHOAaTeNnbHbIE akThl, MockBa 1991.
* Heoduumansrerii mepesox Ha pycekmii sizpix: URL: http://worldconstitutions.ru/archives/110.

%0 HeoguumansHslit mepesos Ha pycckuit s3sik: URL: http:/constitutions.ru/archives/249.

*! Heoguumansuslit mepesos Ha pyccknit s3six: URL: http://worldconstitutions.ru/archives/534.

%2 Cwm., Hanpumep, 4. 1 cr. 55 Koucrurymuu Poccuiickoii denepariuu
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CaMOIICHHBIM, €0 CIJIEAyeT paccMaTpUBaTh KaK CaMOCTOATENBbHOE CyOBEKTHBHOE
IpaBoO, KOTOpOE SBISETCS KOMIUIEKCHBIM IO CBOEH mpupoae. XOTSd KOHIEHIHS
KOMIIJICKCHOT'O IIpaBa HC SBJISACTCA O6IJ_ICHpI/13HaHHOI71 B HAayYKC KOHCTHTYLMOHHOT'O
npaBa, OJHAKO ToiaraeM, e€ OTpuIlaHue sBisercs HeoOocHoBaHHBIM. [Ipumepom
KOMIUIEKCHBIX ~ IpaB  MOXHO  CYMTaTh MpaBO TpaxJaH Ha  HapOAHOE
IPE/ICTABUTENECTBO . 1109TOMy BIIOJHE MOXHO COLNIACHTHCS C MHCHHEM, B
COOTBETCTBUH C KOTOPBIM IO CBOEW MPHPOJIE MPaBO Ha MPOTECT €CTh KOMIUIEKCHOE
npaso”>".

CJIC[[CTBI/ICM IIpU3HAHUA IIpaBa Ha HPOTECT B KAYCCTBC KOMIIJICKCHOI'O
SBISIETCSI HEOOXOAMMOCTh OIpEeAeTeHusl ero coaepkanus. [lomaraem, conepkaHue
JIAHHOTO TIpaBa OIPEJEISeTCs] OCOOEHHOCTSIMU CyOBEKTa, a UMEHHO, TEM, SIBJISETCS JIN
CyOBEKT MHIMBHIYJIBHBIM MM KOJUICKTHBHBIM. TakuM 00pa3zoM, coepikaHHue IpaBa
Ha MpPOTECT MOXHO paccMaTpuBaTh B TpPEX Aaclekrax: obliee cojepikaHue
(mpuMEHMMOE ¥ K OTAEIBHBIM, M K HECKOJIbKUM CYOBEKTaM), COJEp)KaHUE
WH/IMBUYAJIBHOTO MIpaBa Ha MPOTECT U COJEPKaHNE KOJUIEKTUBHOTO MPaBa.

Ha nam B3risiz, B o01ee cojepkanue npasa Ha MPOTECT TODKHBI BKITIOYATHCS
clelytoIue o0Lue NpaBOMOYUS:

1) MIPaBOMOYME BBIpAKaThb MHEHHE IO BOIPOCAM HU3HHM OOIIeCcTBa W
rocyJ1apcTBa;

2) npaBoMouue ucnoiap3oBatb CMU miist 1oHEeceHHsT CBOEH MO3UILIMM 10
TOMY WJIH HUHOMY BOTIPOCY;

3) paBOMOYME Ha OOpaleHHe K KOMIIETCHTHOMY JIHIYy (JuIiam) c
MPETIOKEHUSIMHU, 3asBICHUSIMH, KAI00aMH, TPOSKTaMHU PEIICHUH | TIp.;

4) MIPaBOMOYHE BBIPAXKATh HECOIVIACHE C IMIO3MIMEH TEeX WJIM HWHBIX

Cy6’beKTOB KOHCTUTYUHWOHHBIX HpaBOOTHOIHeHI/Iﬁ n OTCramBaThb CBOK IIO3HMIIMIO B
Xoac HOHHTHKO-HpaBOBOﬁ JAUCKYCCHUM;

5) IIPaBOMOYHE MIPU3BIBATH IIPOTUBOIIOJIOKHYIO CTOPOHY K JIHAJIOTY;

6) IIPaBOMOYHE OBITh YCIBIIIAHHBIM IOCYAapCTBOM B JIMIIE €70 OPTaHOB U
JOJIKHOCTHBIX JINLL;

7) [IPaBOMOYME [0 3alUTE CBOMX IpaB, B TOM 4YHCIE B CyJIcOHOM

HIOPSIIKE U JIp.

CopneprkaHne KOJUIEKTUBHOIO IpaBa BKIFOYAET B CEOsL:

1) NpaBOMOYHME Yy4YyacTBOBaTh B BbIOOpax, pedepeHayMax, BeCTH
COOTBETCTBYIOIIYIO arMTaIHIo0;

2) OpaBOMOYME Y4acTHUs M OpraHM3aluu IMyOJIMYHBIX MEPONPHUSATHIHA
(cobpaHuii, MUTUHIOB, IIIECTBUI, MUKETUPOBAHUHN, TEMOHCTpAIUi);

3) NpaBOMOYME  BBICTYNAaTh C  OOIIECTBEHHBIMH  WHHUIIMATUBAMH,
3aKOHOJIATEIIHHBIMH MPEUIOKESHUSMH H JP.

CopneprkaHue WHANBUIYAIBHOTO MIpaBa:

1) NpaBOMOYHME Ha IUKETUPOBAaHHWE, a TaKXKe Ha ydYacTHe B WHBIX
My OIUYHBIX MEPONPUATHSIX;

2) PaBOMOYME Ha ydacTue B H30MpaTEeNbHOM IIPOIECCe: B KauyecTBe
KaHAMaTa WK U30upaTess, a Takke MpaBOMOYME Ha OTKa3 OT Y4acTHus B BHIOOpax;

3) IPaBOMOYME CO37aBaTh HMHCTUTYTHl TPa)<TaHCKOro oOIecTBa u
Yy4acTBOBATh B UX JIEATEILHOCTH;

% Cm. Macnennnkosa C.B. Hapommoe NpencTaBHTENECTBO M IpaBa TIpaxaaH B Poccuiickoii
ODeneparun. M., 2001. C. 35.
> Cwm. Tponmxkas A.A. Ykas. cou. C. 34 — 37.
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4) NpaBOMOYHME IMYyOJMYHOTO JHMIA BBICTYNATh C IPOTHUBOIOJIOKHON
MO3UIMEH 10 OTHOLIEHUIO K JPYTHM OpraHaM M JOJKHOCTHBIM JIMIIAM U Jp.

JlaHHble TIEpeYHH HE SBJSIIOTCA HCYEPNBIBAIOIIMMU M MOTYT OBITh
CYLIECTBEHHO  JOoMONHEeHbl. OJHAKO TpUBEIEHHBIE IPABOMOYMS  SIBISIFOTCS
OCHOBHBIMH IIPH pean3aliy IpaBa Ha MPOTeCT.

HeoOxonumo oOTMETUTh, 4YTO HCCIEAOBATENM, KOTOPbIE HE MPU3HAIOT
CYLIECTBOBaHMS KOMIUIEKCHOTO CYOBEKTMBHOTO TIIpaBa Ha TIPOTECT, BCE Ke
paccMaTpuBalOT B paMKax HM3yuyeHUS MPOTECTHBIX OTHOLIGHUH  CHCTEMY
NOJUTUYECKUX TpaB, peanu3alys KOTOPBIX CHOCOOCTBYET MM, Hao0OpoT,
MPEMSATCTBYET PAa3BUTHUIO MPOTECTHBIX OTHOomIeHWH. K TakuMm mpaBaMm, B 4aCTHOCTH,
OTHOCSIT: TPaBO Ha oOpaimieHue, cBoOOIy coOpaHuii, CBOOOIY TeYaTH, CBOOOIY
COI030B, PABO HA YYACTHE B YIPABICHNHN JCIAMH FOCYIapCTBa .

Cpenu CTOPOHHHMKOB ATOH TMO3WIMH €CTh M BEChbMa CIIOPHBIE C IPAaBOBOM
TOYKH 3PEHHS MHEHUS, COTJIACHO KOTOPHIM CBOOOJA BBIpAKEHUS MHEHHH U €CTh
npaBo Ha npotect . Takie MHEHHS HMEIOTCS B PAMKAaX MOIHTHYECKON HAYKH, HO C
TOYKH 3PEHUS IIPaBa OHU SIBIISIFOTCS] CMEILIEHUEM TOHSATHUH.

[Tonaraem, aBa NMpUBEAEHHBIX MMOJAX0AAa HE UCKIIOYAKOT APYT APYra, OJHAKO C
TOYKH 3peHUs OCOOEHHOCTEW NPOTECTHHIX OTHOIIEHUH M HX KOHCTUTYLIHOHHO-
IPaBOBOTO COJIEPKaHMS 0oJiee 11eIeCO00pa3HbIM C TOYKHU 3PEHHUSI KaK TEOPETHYECKOH,
TaKk U MPAKTUUYECKOW PACCMOTPEHUE €AUHOTO, CIONKHOrO (KOMIUIEKCHOIO MO CBOEH
npupoae) mpaBa Ha mporecT. OTAenbHbIE K€ MOJUTHYECKHE TIpaBa JIMIIb
CIIOCOGCTBYIOT Pealn3alii [paBa Ha IPOTECT .

Taxum 00pa3oM, MOXKHO CJIENIaTh BBIBOA O TOM, YTO XOTS IPaBO HA MPOTECT
npsimo He 3akperuieHo B Konctutyuuu P®, oHO HyXmaercs B KOHCTHUTYLHOHHO-
MIPaBOBOM 3aH_II/IT658.

[TpoGnema 3amuThl HApYUIEHHBIX MPaB 0CO0O OCTPO CTOUT B OTHOIICHUU
npaBa Ha mpoTecT. CBA3aHO 3TO € TEM, YTO, TaK WIM MHaYe, J0O0e TocyJapcTBO B
JWIIEe TPaBSIIUX CWJI HE YacTO 3aMHTEPECOBAHO B CTHMYJIMPOBAHUH IPOTECTHBIX
OTHOILIEHHUH U TeM OoJiee B 3alllUTe HApPYIIEHHBIX MIPaB MPOTECTYIOIINX.

CpencTBamu 3alIMTHI TPaBa Ha MPOTECT B JTUTEPAType MPHU3HAIOT CyACOHBIE U
aJIMUHUCTPATUBHBIE MEpbI, a TaKXXe JCHEeKHOe BO3MEILICHHE Bpela, MPUUYUHEHHOTO
HAPYIICHHEM KOHCTUTYIMOHHBIX TPaB-".

[Tonaraem, mpu 3amMTe JAHHOTO KOMIUIEKCHOTO TpaBa B CHUJIYy HalU4us
npoOesioB B IMPaBOBOM PETYJIMPOBAHUM Oco0asi pojb JOJKHA OTBOJUTHCS CYIy
(mpexxae Bcero, Koncturynnonnomy Cyny). DTO CBA3aHO C TeM, YTO [JaHHbIE
IPABOOTHOWICHHS  JOCTATOYHO  JMHAMHYHO  pasBHBAIOTCS, a  3HAYAT —
3aKOHOJIATEILCTBO HE MOKET YCIEBATh 3a UX PA3BUTHEM.

> Cm. nogpo6uee: Illesepnses C.H. Ykas. cou. C. 65-71.

% Cm. T'opa [Ix., Fonnoeprep [., Crepu I'., Fanbnepun M. Ykas. cou. C. 3 — 6.

" OTMeTHM, YTO CHOCOGCTBOBAHHE TPOTECTHBIM OTHOIICHHSAM — JIHIIb OJHA M3 BO3MOMKHBIX Iejiei
peanu3aly TOTo MM MHOTO TOJIMTHYIECKOTro IpaBa. Tak, HalmpuMep, B paMKax pean3alyy MpaBa Ha
00BEMHEHNE TPAXKIAHE MOTYT CO37aTh OOIIECTBEHHOE 00BEIMHEHNE, KOTOPOE B MPHHIIUIIE IT0 CBOMM
LENsIM He OyZeT NMETh KaKOTO-THOO0 OTHOIICHHUS K ITOJMTHKE.

%8 Tponmkast A.A. Vkas. cou. C. 35.

* I'opa JIx., DomnGeprep I1., Crepr I'., Tansnepur M. Vkas. cou. C. 13 — 14,

% Tamkues I'.A. CriocoGbI MPEOIOICHHS TPOBEIIOB B KOHCTHTYLIHOHHOM IIPaBe: BO3MOXKHOCTH cyja //
ITpoGensl W pedekTbl B KOHCTUTYLMOHHOM IMpaBe M MyTH UX yCTpaHeHus: Marepuaisl
MEXAyHapoaHOH HayuHoU KoH(pepeHmu. FOpunnueckuii pakynbrer MI'Y nmenn M.B. JlomoHOCOBa.
Mocksa, 28 — 31 mapra 2007 roxa / [Tox pen. npo¢. C.A. ABakesina. M., 2008. C. 37.
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15 TumnoJsiorusi NPoTeCTHBIX OTHOLIEHUIA

He npetennys Ha ucyepnbIBaIONIMNA EPEYCHb THIIOB M 0e3ane/UIIInOHHOCTD
TeopeTudeckux (opMyJ, MONPOOyeM CHUCTEMATH3UPOBATH CYIIECTBYIOIINUE THIIbI
JAHHBIX IPABOOTHOILIEHUH.

1. Ilo crenenu yuvactus CcyObEKTa, peaqU3yIONIETO IPaBO Ha MPOTECT,
IIPOTECTHBIE OTHOLIEHUSI MOXKHO IOAPA3ACIUTh HA aKTUBHBIE U IIACCUBHBIE.

[IpumepaMu MAacCUBHBIX OTHOIICHUH MOTYT CIYXHUTh HEydacTHE B BbIOOpax
auna, o0JagaroIiero akTUBHBIM H30MpaTEeNIbHBIM IPaBOM, HEy4acTHE JAeryTaTa B
TOJIOCOBAHUU MO 3aKOHOMPOEKTY B 3HAK MPOTECTa MPOTHUB MO3UIMHU OOJBIINHCTBA
JICIIyTaTOB 110 JaHHOMY 3aKOHOIPOEKTY WJIM OTKa3 IpakJIaHWHA MOANMCATh KaKylo-
anbo mnerunuio. Takoro poaa JAessHUS MTPHUHATO Ha3blBaThb MOTHUBHUPOBAHHBIM
6esneiicTBreM’. IIpy >TOM [aHHBIA BUJ TAaKXE MOXKHO YCIOBHO pAa3[eiIMTh HA
aKTHBHOE M maccuBHoe Oeszedicrue®. [lox 1ACCHBHBIM MBI  IIOHHMAcM
«MOJTYANIMBOE» Oe3lelCTBHE, B TO BpeMs KaK IO/ AaKTHBHBIM K O€3eHCTBHIO
cyObekTa M00aBISIOTCS €ro MPU3bIBbI K aHAJOTUYHOMY moBeneHuto. [Ipu stom cam
OpoTeCT HE NpuoOpeTaeT akTHBHOM (OpMBI, TaKk KaK HalpaBlieH HE Ha TNPHU3BIB
JeCTBOBATh ONPEEIEHHBIM 00pa3oM, a Ha Oe3/eiicTBHe.

IIpoTrecTHBIE OTHOILIEHUS, 3aKIIOYAIOIINECS B AKTUBHBIX JECWCTBUAX, MOYKHO
CUUTaTh aKTUBHBIMU. HECOMHEHHO, YMCIIO BUJIOB AKTUBHBIX IIPOTECTHBIX OTHOLIEHUI
B pa3bl O0JbIIe MacCUBHBIX. [IpuBenéM UMb HECKOIBKO Hanboee IPpKUX MPUMEPOB:
MUTHHT TOJUTUYECKON OIIO3UIMK MPOTHB MPOBOAUMBIX MNPABALICH MapTUen
pegopm, 1IecCTBME 3a YECTHBIE BBIOOPHI, OTKIOHEHHE  «IIPE3UACHTCKOTO»
3aKOHOIIPOEKTAa JeNyTaTaMH NapjJaMeHTa U T.J.

2. Ilo xapakTepy MOJUTHYECKUX TPEOOBAHUIN MPOTECTHBIC OTHOILICHHS MOXHO
MO/IPa3/IeNINTh HA KOHCTPYKTUBHBIE U 1IECTPYKTHBHBIE.

KpaiiHum npuMepoM JAECTPYKTHBHBIX IPOTECTHBIX OTHOIIEHUH SIBISAIOTCSA
PEBOJTIOIIMN, MAacCOBBIe Oecropsaky u T.1. Kak mpaBmiio, Takue AeHCcTBUS B JII0OOM
rocyJlapcTBE OOBSIBISIOTCS MPOTUBONPABHBIMU M JKECTKO mpecekaiorcsa. Cpenu
BaXHEHIINX MpoOJeM NPOTECTHBIX OTHOIIEHUH BCE OoJiblllee BHUMAaHUE CTaj
3aHUMAaTh BOIIPOC MUPHOT'O XapaKTEPA IMOTUTUIECKOTO l'IpOTeCTa63.

Ha wnam B3risia, BaKHEWIIMM YCJIOBHEM peaM3allMy IpaBa HAa MPOTECT
JIOJDKEH OBITh IIMBHJIM30BAHHBIM XapakTep NPOTECTHBIX OTHOIICHWH, MpPU HHOM
MOIXO0/I€ pean3allisl rmpaBa Ha NMPOTECT OyJeT HapyliaTh MpaBa U CBOOOIBI IPYTHUX
JILL

Ho »>TuM naHHBIA BHJ NMPOTECTHBIX OTHOLIEHUH HE ucdeprbiBaeTca. K HUM
TaK)K€ MOXXHO OTHECTH: MWTHMHI 3a OTCTaBKy IIPpE3UJIEHTAa WIM IPaBUTEILCTBA,
OTKJIOHEHHME NapJIaMEHTOM KaHAWAATYPbl MPEMbEP-MHUHHUCTPA IPU HEBBIIBHKECHUH
albTEpHATUBHOIO KaHAWAAaTa TMapjiaMeHToM (TaM, TIJA€ Takas BO3MOYKHOCTb
cymeCTByeT)64 U T.J.

B nenom, necTpyKTUBHBIE HPOTECTHBIE OTHOIICHUS MeHee >(PQPEeKTHBHBI U
NPOAYKTUBHBI JJI Pa3BUTHUSl TOCYJapcTBa U IpaBa, HO €CIM OHU HE MPUOOpEeTaroT
KpafHuX (OpM, TO UX LIEHHOCTb BCE e O4eHb Beluka. OHU MO3BOJISAIOT MPEACTaBUTh

61 Aaxpsir C.A. JleMokpaTus MpOTECTHBIX OTHOLIEHUI: KOHCTUTYIIMOHHO-TIpaBoBoe uzMepenue. C. 5.
%2 Tam sxe.

63 IIeepases C.H. Ykas. cou. C. 63.

o4 Crnenyer oOpaTHTh BHUMaHHE Ha CYNIECTBOBaHHME B pAJE TOCYAapCTB TaK Ha3bIBaEMOIO
«KOHCTPYKTHUBHOI'O BETO», KOI'ZAa IIPU OTKJIIOHEHUM TOW WJIM MHOM KaHAWJATYpbl OpraH, IMPUHSBIIUI
9TO pellleHue, T0JDKEH NPEUI0KHUTh JPYTYI0 KaHIUAATYpy Ha 3TOT MOCT.
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BECh CHEKTp MHEHMH II0 TOMY MWIM MHOMY BOIIPpOCY, CTUMYJHPOBAaTh K
COBEPLICHCTBOBAHMIO TE€X WM HHBIX MHCTUTYTOB, KOPPEKTUPOBKE TE€X WM HHBIX
pelIeHni, NpU3BaTh 3aMHTEPECOBAHHBIX JIUI] K MOJIUTHYECKOHN IUCKYCCUH.

[Ipy 3TOM YacTO AECTPYKTHUBHBIE NPOTECTHHIE OTHOIIEHUS OOpEYEeHbl Ha
IpOBaJl B CHITy KaK pa3 OTCYTCTBUS KaKHX-JIMOO IUIaHOB AeWcTBUil. [Ipumepom Takux
CJIO)KHOCTEH MOTYT CIYXHUTb COOBITUS TaK Ha3bIBa€MOM «apaOCKOM BECHBI», KOrja
IPOTECTYIOLIME BBIIBUHYJIM JIMIIb HeraTuBHble J03yHrH («lIpaBuTenbcTtBo B
orctaBky», «Jlomoif...», «XBatur...»)®, HO B CHIly pasoGIIGHHOCTH CHJI
NPOTECTYIOIUX HE ObUIO BO3MOXKHOCTH BBIPAOOTATh €AMHYIO, YCTPAUBAIOIIYIO BCE
CWJIBl IporpamMmy JeMcTBui, miaaH pedopM. DTO SBWIOCH NPUUMHON MOPaKeHUs
IIPOTECTYIOLIUX B PSA€ CTPAH.

MOXHO TPHUBECTH TNpUMEp, OoJiee OMU3KUN POCCUUCKOW KOHCTHUTYIIMOHHOMN
npaktuke. Ha nporsxenun 2011-2012 rooB npoBoIniock MHOKECTBO MPOTECTHBIX
aKIKi B CBA3H C MPUHATHEM HOBOTO 3akoHa «O6 006pa30BaHMI» ", HO JHIIIb ¢IUHHIIb]
npejiarail  peajbHble KOPPEKTUBBI B 3aKOHONPOEKT WM K€ BBICTyHAIU C
aJbTEPHATUBHBIM NPOEKTOM. JIETKOo cka3aTh: «IJTO pelICHHE MHE HE HPABUTCA», HO
KyJa CJOXHEE BbIPA3UTh, YTO MMEHHO HE HPABUTCA M KaK JAHHBIN BOIIPOC MOYKHO
pemuTh 60see 3G HEeKTUBHO.

IIppu »>TOM cCienyer OTMETHTb, 4YTO JaXe TakKue, B IIOJIHOM Mepe
JECTPYKTUBHBIC, aKLUUU TIIOJE€3HBl, TAK KaK OHU TEHEPUPYIOT IOJIUTHUYECKYIO
JMCKYCCHIO, a BBIPAKCHHE HECOIJIACHS SBJISIETCS HWHAWKATOPOM OOIIeCTBEHHOU
HNOJJEPKKH TOTO MM MHOTO PELEHUS.

KoHCTpyKTHBHBIE TPOTECTHBIE OTHOIICHHS MOXHO CUYUTAaTh  Ooiee
coBepILIeHHON (GopMoll BbIpaxeHus npotecta. [Ipumepom Takux (popm BblpakeHUs
IIPOTECTa MOXKHO CUUTATh OTKJIOHEHUE MapJIaMEHTOM 3aKOHOIPOEKTa IPaBUTEIbCTBA
C OJTHOBPEMEHHBIM (WJIM NTOYTH OJJHOBPEMEHHBIM) BHECEHHEM HOBOT'O 3aKOHOIIPOEKTa
10 TOMY € BOIIPOCY IPYIIION J€MyTaToB.

[Ipy »>TOM TpaHb MEXIy KOHCTPYKTUBHBIMH U  J€CTPYKTUBHBIMU
OTHOIIEHHUSMH MHOTJIa IPOBECTH KpaiiHe 3aTpyaHuTeNnbHO. HanpumMep, paccmoTpenue
3aKOHOMPOEKTA O JIETAINU3AlMH OJHOMOJBIX OpakoB U YCHIHOBIIEHUHU JI€TE€H TaKUMH
napaMm BO CD})aHLIHPI COIPOBOXKAAIOCh MHOTOTBHICSIYHBIMHM aKLUSAMHU IPOTECTa IIO
BCEil CTpaHe6 . TpeboBaHHs TPOTECTYIONIUX OBUIM BIIOJHE KOHKPETHBIMH, WX
HETaTUBHOE HAIIOJIHEHUE O3HAa4yaJlo IMOAJEPKKY CYLIECTBYIOLIErO IPaBOBOTO
PEryJIUpOBaHMUS.

3. Tlo creneHu BOBIEUYEHHOCTH B MPOTECTHBbIE OTHOIICHUS CyObBEKTa, Ha
KOTOPOTO HampaBjeH MPOTECT, OTHOLIEHUS MOKHO JEJIUTh Ha KOMMYHUKAaTUBHBIE U
HEKOMMYHHKaTHBHBIE.

[Ton KOMMYHUKAaTUBHBIMHM CIIEAye€T IIOHHUMAaTh OTHOIIEHHUS, B KOTOPBIX
CyOBEeKT, Ha KOTOpPOrO HampaBieH TMpOTECT, AaKTHUBHO B3aUMOJIEHCTBYET C
npoTecTyomuM cyobektoM. Hampumep, mnpu OTKIOHEHHMM BepXHEH manaroit

% Jlosyuru cymecrBenno Bapsuposaiuch (cm. Uriel Abulof. What Is the Arab Third Estate? // The
Huffington Post. 10 March 2011): «Hapon xouer mameHust pexxumay, «IlepemMeH Bo Bcex cdepax
*Ku3Hm (B OMane), « YTIpa3gHATE cucTeMy KoH(peccrnoHanmu3May (B JluBane) u T.11.

60 Hanpumep, Beepoccuiickast akuus nporecta KommyHnuctnueckoit mapruu Poccuiickoit denepanyn
MIPOTHUB TIPUHSTHS MPaBUTEIbCTBEHHOTO 3aKOHA 00 obpazoBaHuu (cm.: URL:
http://kprf.ru/actions/kprf/113616.html); akuus «IToXopoHBEI pOCCHICKOTO 0Opa30BaHKsD, IPOBEAEHHAS
«MOCKOBCKMM 00bETUHEHHBIM I'PAXKIAHCKUM (HPOHTOMY.

® Cm.: URL: http://www.english.rfi.fr/france/20130622-french-gay-marriage-opponents-jail-sentence-
sparks-protests
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napJaMeHTa 3aKOHOIPOEKTa MOTYT CO3[aBaThCs COTJIACUTEIbHbIE KOMHUCCHUU C
y4acTHEM TIPEICTaBUTENICH O0euX MajaT MapiaMeHTa Jis BBIPAOOTKH €IMHOM,
COTJIACOBAHHOM TMO3ULUU 1O 3aKOHOMPOEKTY U BHECEHUIO KOPPEKTHB B TEKCT
OyIyIIero 3aKoHa.

[Tog HEKOMMYHUKATUBHBIMU MIPOTECTHHIMUA OTHOIICHUSIMU CJIEyEeT TOHUMATh
TaKUe OTHOIICHHMS, B KOTOPBIX 0OpaTHAs CBSA3b MEKIY CYOBEKTaMU OTCYTCTBYET HIIU
OueHb oOrocpenoBana. IlpuMepoM TakMX OTHONIEHWH MOXHO CYHTATh JIFOOBIC
yJIUYHBIE MPOTECTHbIE akuuu. Kak mpaBwiio, BIacTh HE BCTyHaeT B JAHAJOr C
MPOTECTYIOIUMH, XOTSI OHM MOTYT OKa3blBaTh KOCBEHHOE BIIMSIHME Ha MPUHSTHE
BJIACTHBIX pemieHud. J[J1s Takux OTHONIEHWM Ha TEPBbIA IUJIaH BBIXOJUT
HeoOxoauMocTh ocBemieHus B CMMUM u  goBeneHuss 10 o0OIIeCTBa IMO3ULIMM
MPOTECTYIOMMNX, B TO BpPEeMsA Kak JJisI NEPBOr0 BUIA 3TO BaXKHO, HO HE CTOJIb
HE00XO0IUMO.

BakubiM U1 Hac SBISETCS BONPOC aJCKBAaTHOM peaklMu TocyJapcTBa Ha
MOJIUTUYECKUIA TMPOTECT. 37eCh MOTYT OBITh JIBe KpaWHOCTU: JHOO TOCYyIapCTBO
MPEYBEIMUUT MacmTad mpoTecTta W OyneT ciaefoBaTh TPeOOBAaHUSAM MaJIOW YacTH
HaceJeHus1, ubo, HAa00OPOT, 3aJACHCTBYET MO OTHOIICHHIO K MPOTECTYIOIIMM BCHO
Moulp penpeccuid. IIporecTyrompe TpPOTUB TOCyJapcTBa, €ro OpraHoB |
JIOJDKHOCTHBIX JIMI] MMEIOT TPaBO OXHUAATh aJIEKBAaTHOM peakIMu TOCyNapCcTBa,
rOCYJIapCTBO K€ JOJDKHO 00Jiee TEPIUMO OTHOCHUTHCS K KPUTHKE B CBOH ajpec, Tak
KaK BJIACTh BCEr/IA MOTEHIMATIBHO SBISETCA «MATBYMKOM JUIS OUTHI» .

4. B MNOIUTUYECKON HayKe HMEETCS BEChbMa HEOJHO3HAYHBIM MOAXOHd K
TUIMOJIOTUU  TMPOTECTHBIX  OTHOLIEHUH. ABTOPHI  HUCXOIAT U3  JAUXOTOMHHU:
MOJINTUYECKHUE BBHICTYTUICHHUS U MPOTECT B OOIIECTBEHHBIX mectax®®. K COKaJICHHIO, B
pamMKax JaHHOW THITOJIOTHH 3a TpejesiaMy KiacCHu(HUKAIMM OCTaéTCs 3HAYMTETbHAsS
4acTh MPOTECTHBIX OTHOIICHUU, HO JUIS 1I€JIEN MOJTUTUYECKON HAyKH TaKOW MOJXOJ
ClelyeT Mpu3HaTh 0OOCHOBAaHHBIM.

IlenHOCTH MaHHOW KiIaccU(PUKAMU C TOYKH 3PEHHUS TpaBa 3aKITIOYACTCS B
TOM, YTO B paMKaxX OTHOIICHHI MEpBON TPYMIBI JUIIH CBOOOAA CIIOBa (BBIPAKEHUS
MHEHHI) COACHCTBYET MPOTECTHBIM OTHOIIICHUSIM, WHBIE TIpaBa U CBOOOBI BOBCE HE
3aTparuBarOTCs. A B OTHOIICHUSX BTOPOM TpYMNIbl 3aTparuBaeTcsl IIUPOKUN
KOMIUIEKT TIOJTMTUIECKUX W UHBIX TIPAB JIMYHOCTH (IIPaBO HA MPOBEACHHE Ty OTUIHBIX
Meponpustuii  (MaHudecranuii), cBobona accommanmii, cBodboga CMMU, nuunHas
HEMPUKOCHOBEHHOCTH U JIp.).

[IpenyioxkeHHass THUMOJOTHUS NPOTECTHBIX OTHOUIEHUWM HE MPETEHIyeT Ha
MOJTHOTY M BCEOXBAaTHOCTb, HO TMPEICTABISAETCS Ba)XHOW OMOPHOM TOYKOM JIst
aHaJgM3a KOHKPETHBIX MNPOTECTHBIX OTHOLIEHHWW C TOYKU 3pPEHUsT MX MPaBOBOTO
pEryIupOBaHMUS.

1.6 OcHOBHBIE MOAXOAbI K KJIACCH(PUKANNH CYObEKTOB MPOTECTHBIX
OTHOLICHUH

OTTankuBasch OT NPUBEAEHHOTO IMOHUMAHUA MPOTECTHBIX OTHOLICHUM,
nmocTapaeMcsi KJIacCH(pUIIMpPOBaTh HMX CyOBEKTOB. B maHHOW dactu pabOThI Hac
UHTEPECYIOT, TPEXkIe BCEr0, CAaMH CYOBEKTHI, BEPHEE, TO, KTO MOXET MPU3HABATHCS
TaKOBBIMH.

%8 ABakpsin C.A. JleMokpaTus MpOTECTHBIX OTHOLIEHUI: KOHCTUTYIIMOHHO-TIpaBoBoe uzMepenue. C. 9.
% Cwm. Topa Jix., Tonn6eprep [I., Ctepn I'., Tansmepus M. Ykas. cou. C. 15, 50.
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1. Ba3oBoii knaccugukanueir cyObeKTOB CleAyeT MpPU3HATh UX JIEJICHUE Ha
WHAVBUAYAJIbHBIX W KOJUIEKTUBHBIX. OT O3TOro mpsMO 3aBUCUT COACPKAHHUE
PaBOMOYHH, BXOAALINX B CyOBEKTUBHOE IPABO HA MPOTECT.

2. Emé€ omgHuM kputepuem KiIacCHU(UKALUU MOMKET SBIATHCA HaJIU4yue
roCyapCTBEHHO-BIACTHBIX O nommomounii. ITo JAHHOMY  OCHOBAHHUIO MBI
nojpasjiesiseM CyObeKTOB Ha JIB€ TIPYIIbl: MMEIOLIME TaKUe IOJHOMOYHUS U He
UMEIOIIHNE.

Takass knaccupukanuss He HOCUT Cyry0o TEOpEeTHMUYECKOro XapakTepa, OHa
UMEeT CYIIECTBEHHOE MPAKTUYECKOe 3HAUYEHHE. DTO CBSI3aHO CO CIEHU(PUUIECKUM
HabopoM IIOJIHOMOYHH, MEXaHU3MaMu OTBETCTBEHHOCTH (ocobenno
KOHCTUTYLIMOHHO-TIPABOBOM), BO3MOYKHOCTBIO IPHUHATHUS IOJIUTUYECKUX pPELICHUIN
cyOBEKTOB epBOi rpymnnsl. JlaHHbIE 0COOEHHOCTH OKa3bIBAIOT KIIIOUEBOE BIUSHHUE Ha
KOHCTUTYLIMOHHO-IIPABOBOM HHCTPYMEHTapUM HWHCTUTYLIMOHAIU3ALMKA IPOTECTHBIX
OTHOIICHHH.

3. Emé onna knaccuukanus OCHOBBIBAETCS Ha KPUTEPUH BOBICUYEHHOCTH B
MEXAaHU3M IPUHATHA TOCYIAapCTBEHHO-BIACTHBIX peuleHui. lcnonb3ys naHHbBIN
MEXaHU3M, MOXHO BBIIECIHUTH JBE TPYMIBI CyOBEKTOB, KOTOPHIM [aJHUM YCIIOBHBIC
Ha3BaHU: CyOBEKThI IPOTECTHBIX OTHOUICHUH BHYTPH IOCYJapCTBEHHOI'O anmnapara u
BHE €r0.

IlenHOoCTh NaHHOM KiIaccU(UKAMKM ONpEeAeNseTcs TeM, YTO [BE JaHHbIE
TPYIIIBI OTINYAOTCA 110 ABYM INPUHIMIINAIBHBIM TO3HIMM:

1) BO3MOXXHOCTH BIJIMSHHAA Ha IPUHATHE TOCYIapCTBEHHO-BIACTHBIX
peLIcHui;
2) IIpelienbl COAEP/KaHus IIpaBa Ha IPOTECT.

JIBe 5TH MO3UIMHM HAXOAATCS B OOpaTHO MPOMOPLUOHAIBHON 3aBHCHUMOCTH:
YeM MEHbIIIe BO3MOXHOCTEH BIMSHMSA Ha BBIPAOOTKY U NMPUHATHE T'OCYJapCTBEHHBIX
peleHni uMeeT cyOBeKT, TeM OOoJblile BO3MOXKHOCTEH M MPAaBOMOYMN OH JOJDKEH
UMETh B paMKax peaju3allii CBOET0 CyObEKTUBHOIO IIpaBa Ha MPOTECT.

OTmeTuM, YTO JBE MOCIEIHUE KIACCU(PHUKAIMA BO MHOTOM IMOXOXH, HO HE
cienyer cmemuBarth ux. Hampumep, ¢gpakuus nmoauTHUecKod mapTuu, HaOpasiieit
MHUHMMYM TOJOCOB sl MpoxoxjaeHus B [ocynmapcrBeHHyro Jlymy, dopmanbHo
o0Jasaer rocyaapcTBEHHO-BIACTHBIMU MOJHOMOYHMSIMH UCXOJASl M3 CBOETO CTaTyca,
HO (akThyecku e€ BIMSHUE Ha NpuUHATHE pemeHuil ['ocymapcrBenHoi Jlymoii
CBOJUTCS K HYJIIO.

Hcxons w3 mNpuBeAEHHBIX BBINIE KIACCU(PHUKAIMKA, MOCTapaeMcsi JaTh
00001IEHHOE TTPECTaBICHUE O CYOBEKTaX MPOTECTHBIX OTHOIIEHUH.

Bo-nepBbix, pusznyeckue auna Kak MHIUBUAyalbHbIE CYOBEKThI MPOTECTHBIX
OTHOIIEHUH. DTy TpYyNIy HAJUICKHUT TAKXKE PAa3deiIUTh HA JBE IMOATPYNIBL JIUIA,
o0najaromuye rocyJapCTBEHHO-BIACTHBIMU MOJHOMOYMSMM M He oOJajaromue
TaKOBBIMH ([UIsI yAOOCTBa TNEPBbIX HA30BEM MyOJIMYHBIMH JUIAMH, a BTOPBIX -
YaCTHBIMH).

HecomHeHHO, KiIOYEBBIM CYOBEKTOM IPOTECTHBIX OTHOIICHUH SBISIETCA
rpaxaanuH (yacTHoe juio). OH MOXeT BBICTYNATh WHAMBHIYaJbHBIM CyOBEKTOM
MPOTECTHBIX OTHOILIEHUH B CaMBIX DPAa3lIMYHBIX (pOpMax: HampuUMep, MOCPEICTBOM

% AHajorudHbIe MOAXOMIbI MOXKHO HCIIONB30BATh H B MYHHLUNAIBHOM IIPaBe, IMO3TOMY IIPaBUIIBHEE
ObLIO OBI UCTIONIB30BATh TEPMHH HE TOCYAAPCTBEHHBIIY, a «IyOan4Hbli». Ho B naHHOH paboTe B cuity
OTpaHUYEHHOCTH €€ 00BEMa MaHHBIH YpOBEHb IPOTECTHBIX OTHOIIEHUI OcCTaércs 3a MpenenaMu
paccMotpenus. IloaToMy nasnee TakKe UCIIONB3YETCs aHAJIOTUYHAs TEPMHUHOJIOTHSL.
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BBICTYIUICHHS HA MHUTHUHTE, MyOJUKAI[MM CTaTbU B Ta3eTe, HAlpaBlICHHUs >XKanoObl B
KOMIIETEHTHBIA OpraH.

Tunuyaoit m Hambonee HarAgHONH (OpMON MHAMBHIYAIBHOIO MpOTECTa
ABISICTCA ~ OJMHOYHBIM TNMKET, TPaJULMOHHO He TpeOyromuil Kakux-1ubo
coriacoBaHuil ¢ BiaacTsAMH. OJHAKO B IOCIEAHEE BPEMsS 3aKOHOJATENBCTBO B 3TOM
BOIIPOCE CYLIECTBEHHO Yyxkecrouaercs. [Ipumepsl Takol TpaHchopMmaluy MpaBoBOro
peryaupoBaHus OyIyT paCCMOTPEHBI OTAEIBHO.

Kpome TOro, Bo3MOXKHO M NpOTECTHOE MOBeAeHUuEe B (hopme Oe3neicTBuUS.
SpkuM npuMepoM OTHOIIEHUH TAaKOTrO poja SIBJISETCS OTKa3 OT ydacTHs B BbIOOpaXx.
[ToxazaTenbHOM  310€Ch  SBISIETCA  JUCKYCCHsL O  COIEP)KAHUU  AKTUBHOIO
n30MpaTenbHOro npasa. Tak, ecTh MO3MIKSA, COTJIACHO KOTOPOH COAepKaHUEe JaHHOTO
CyOBEKTHBHOIO IpaBa OrpaHMYUBAaeTCAd 10 «(POpMalIbHO HOPUIMYECKUX TIapaHTHH,
YCIIOBHIA M MOPSKA OCYIIECTBICHAS JAHHOTO mpasa’ . JIpyras MO3HIHS, KOTOpas B
LIEJIOM IIPEJICTABIIACTCS MPENNOYTUTENbHOM, 3aKIII0YaeTCs B TOM, YTO CyOBEKTHBHOE
n30MpaTeNbHOE PABO €CTh NepeueHb BO3MOXKHOCTEH, UMEIOIUXCS y TPaXKIaHUHA B
mepuox  BHIOOPOB'2. B mepedeHb OTHX BO3MOKHOCTEH CIEIyeT —BKJIIOYATh
BO3MOXKHOCTh OTKa3a OT y4acTHsl B BBIOOpAx, YTO COCTABIISIET HEKOTOPOE JIOTHIECKOE
IPOTUBOpPEUHE C 0053aTENbHOCTHIO BKIIOUEHHSI TPAXKAAHUHA B CIIMCOK M30MpaTeneil
TPH TOCTHXKEHHH MM COOTBETCTBYIOLIEro Bo3pacTa . IloaraeM, 0HAKO, 9TO TaK KAK
IIPABO €CTb MEpa BO3MOKHOTO IOBEACHMs, TO NaXe IPU BKIIOYEHUU B CIHCOK
u30upaTeneii oTkaz OT ydyacThs B BBIOOpax HYXHO TOJIKOBAaTh Kak OTKa3 OT
peanu3any akTUBHOI'O N30MpaTeIbHOIO Npasa.

Bcé nmepeuncnenHoe — AesHUS JUIA KaKk MHIUMBUIYyaldbHOro cyObekTa. [lpum
9TOM TpaXIaHWH, peayn3ys CBOE IpaBO Ha OOBEIMHEHHME, MOXKET BKIIOYATHCA B
IPOTECTHBIC OTHOUICHHS 4Yepe3 pasziIuyuHble MHCTUTYTHI TPAXXIAHCKOrO OOIIecTBa
(HauMHas ¢ coOpaHMs ABOPA WIM TPYAOBOTO KOJIJIEKTHBA, 3aKaHUMBAs J€SITEIbHOCTHIO
B NOJUTHYECKON mapTun). KosiekTuBHOE MpOTeCTHOE BBICTYIICHHWE TPaKAaH TECHO
CBA3aHO C MpoOJIeMOi ydyéTra MHEHHUS] HACEJIeHHs NMPU NPUHATHU TOCYIapCTBEHHBIX
pemeHHﬁ”.

B ciydae ecnu rpaxaaHuH BOBJIEKAETCS B MPUHSTHE BIACTHBIX PEIICHUH, €ro
KOHCTUTYLIMOHHO-TIPABOBOM ~ CTAaTyC  Y4YyaCTHMKa  IPOTECTHBIX  OTHOLIEHUI
TpaHcQOpMHUpYyETCsl, TMpeTepIieBaeT CyllecTBEHHbIe n3MeHeHus. [lo cytu, u3 yucna
MOTEHIMAJIBHO MPOTECTYIOLINX OH CaM CTAaHOBHUTCS CyOBEKTOM, Ha KOTOPOTO, MPEKIe
BCEr0, HAMPABIICH MPOTECT. DTO CBSI3aHO €€ M C TE€M, YTO MPEIENbl JOIyCTUMOMN
KPUTHKHU B OTHOILLIEHUU IMOJMTUKOB KAaK TAaKOBBIX LIMPE, YEM B OTHOILIEHUU YAaCTHOTO
mara’®. Ho 9To He 03HAdaeT, 4To OH yTPAadyMBAET BO3MOKHOCTH PEATH3AIH CBOETO
npaBa Ha MPOTECT, WM YTO 3TO MPaBoO NMpHOCTaHaBIUBaeTcs. Hanbonee nmpaBuiIbHBIM
Oyner ckaszaTh, YTO 9TO MPaBO TPAaHCHOPMHUPYETCS, MPeoOpasyeTcs; CYIIECTBEHHO
MEHSETCSl €ro COAEpXkKaHWE, a 3HAYWT, M CaMHM IPOTECTHHIE OTHOIIEHHS C €ro

! Vz6upatensHoe paBo M M3GMpaTeNnbHbIi nporece B Poccuiickoii denepamuu: Yuebnuk / Ilox pex.
A.A. Bemnsikona. C. 280.

2 Komoumme E.W. Koncrurymmonsoe mpaso Poccru. M., 2006. C. 176.; Komrommnu E.W. Beibopst 1
n30uparenbHOe MPaBo B 3epkaie cyneOHbIX perieHuid: mMoHorpadus / E.M. Komtommn., — 2-e¢ u3n.,
nepepad. u gom. — M., 2012.

® Komomuu E.H. Bomnpoc KOHCTHTYIMOHHBIX OCHOB M30HMparenbHOl cucteMbl // KoHCTUTYIMS Kak
cumBoJ snoxu: B 2 1. / Ilox pex. npod. C.A. ABakesiaa. T. 1. M., 2004. C. 436.

" Com nonpobuee: Bacunsera C.B. ConnanbHas JernTUMAaNUS BIACTH KaK OCHOBA KOHCYJIBTaTHBHOM
JIEMOKpATHHU 1 IeMOKpaTuu coydactus // KoHcturynunonHoe u MyHunmnansaoe mnpaso. 2009. Ne 14. C.
2-17.

> Application no. 23472/03, Case of Grinberg v. Russia, Judgment of 21 July 2005.
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yuactueM. K Takum cyObekTtaM cielyeT OTHECTH JIMI, 3aMeIIalolIuX
roCyJJapCTBEHHbIE JOJDKHOCTU (NPE3UAEHTA, 4ICHOB IIPAaBUTENbCTBA U JIp.),
OTJENbHBIX TIOJIUTUKOB, JOJDKHOCTHBIX JIUI. B KauecTBe nmpuMepa peannsainu TaKuM
TUIIOM CyOBEKTOB IpaBa Ha IPOTECT MOXKHO IPUBECTH CIEAYIOLIYI CUTYalUIo:
NPE3UJCHT HAKJIaIbIBAET BETO HAa 3aKOHOIPOEKT, IPUHATHIA apIaMEHTOM.

Cpenu cyObeKTOB, OTHOCSIIMXCS K MEPBOM Ipylne, HEOOXOAUMO OTAEIbHO
BBIIEJIUTh MHOCTpaHIEB W Jul 0e3 rpaxaaHcTBa (anatpuioB). C TOUKH 3pEHUS
oOmiell Teopuu MPaBOBOTO IOJOKEHHMS] JIMYHOCTH WHOCTPAHLbl M anaTpuiabl
MOMB3YIOTCS TpPaBaAMH M HECYT OOS3aHHOCTH HApaBHE C TIPaXKIaHAMH °, 3a
MCKITIOYEHHEM CIICIUATBHO IPEIYCMOTPEHHBIX CIIy4acs’ .

Haubosnee TpaauimoHHBINA 1MOIX0A OOJBIIMHCTBA TOCYAapPCTB 3aKIIIOYACTCS B
OTpPaHUYEHUH, IIPEXKAE BCETo, MOJUTHUECKUX IIPAB JIMII, HE SBIIAIOLIMXCS IPaXKIaHaMH
COOTBETCTBYIOIIETO TocydapcTBa. Kak mpaBmio, peub HAET 00 OTCYTCTBHU Y
MHOCTPAHIIEB M anaTpuA0B U30MpaTeNbHbIX NpaB MU 00 OrpaHWYEHHMH MX IpaBa Ha
o6bemuenne’”. TIpn 5TOM HAMETHIACH MOCTENCHHAS TEHACHIMS K PACIIMPEHHIO
HOJUTUYECKUX IpaB MHOCTpaHueB. Hampumep, Bc€ ualie MHOCTpaHLbI U anaTpUabL
npuoOpeTaroT n30upaTenbHbIe MPaBa Ha YPOBHE MECTHOTO CaMOYIpPaBJIeHUS (B TOM
4HCIIe ¥ TACCHBHOE H30MPATENbHOE IIPABo) .

YuurbiBasg CTOJb CYIIECTBEHHBIE OrpPAaHUYEHUS IOJMTUYECKUX IIpaB
MHOCTPAHIIEB U anaTpUIOB, UCCIENOBATEIN TPAJAULMOHHO OOpallaloT BHUMAaHUE Ha
HEBO3MO>KHOCTb OI'PAaHMYEHHS UX IIpaBa HA MPOBEJIEHUE IyOJINYHBIX MEPONPUATHI
(MaHudecTanuii), Tak KaKk MHa4e MO3ULUSA JaHHOM KaTeropuu JMIL 10 TeM WM UHBIM
BONIPOCaM TOCYJapCTBEHHOW W OOIIECTBEHHOW >KM3HM HE OyAeT yCibIlIaHa B
npuHiune. [losmydaercs, 4TO s HEKOEro «ypaBHOBELIMBAHMA» BO3MOKHOCTEH
IpaBO Ha MNpOBeACHUE MaHH(ecTaluii MHOCTPAHLAMHU JOJDKHO OCOOBIM 00pa3zom
rapaHTHPOBATECS M 3aIMIIAThCs . TakuM 00pa3oM, NPHMEHHTENBHO K JIAHHOI

"® B yactHOCTH, TaKoii (POPMYIHPOBKOIT onepupyert cT. 4 deaepanbHOro 3akoua ot 25 mons 2002 roxa
Ne 115-®3 «O npaBOBOM NOJIOKEHWH MHOCTPAHHBIX rpaxkaaH B Poccuiickoit ®enepaunm» / C3 PO.
2002. Ne 30. Cr. 3032.

" IMompobuee cm.: ABakbsiH C.A. Poccust: rpaxmaHCTBO, HHOCTpAHIBI, BHemrHss murpanus. CIIO.:
IOpua. nentp Ilpecc, 2003; Jlazapes JI.B., Mapsimesa H.M., Ilanteneesa W.B. WuocTpaHHBIE
rpaxnane: mpaBoBoe monoxenne. M., 1992; CwmmproBa E.C. IIpoGmemsl mpaBoBOro craryca
WHOCTPAHIIEB B yCIOBHAX riiobamm3anuu. M., 2003.

8 Cm. Amamos JI.A. OrpaHideHne paBa Ha 00beIMHEHHEe HHOCTPAHHBIX rpaxaan // [IpaBa uemoBeka
U KOHCTHTYLMOHHAs 0€30MacHOCTh: Martepuansl JOKI. M COOOII. YYaCTHHKOB MEXKBY3. Hayd.-IIPaKT.
koH}p. / Ot. pen. H.C. boumaps. PoctoB H//I, 2002; BemnskoB A.A. V30upaTenbHbIM IpaBam
WHOCTpPAaHIICB W JIMI Oe3 TpaxkaaHcTBa — Ooinbiie BHUMaHus // KypHam o BeiOopax. 2005. Ne 4;
Buckynosa B.B. K Bompocy o HajeneHHMHM WHOCTpPAaHHBIX TpakiaaH H30UpaTelbHBIMH TpaBamMu //
Konctutynmonnoe u mynununansHoe mpaBo. 2005. Ne 8, 9; David C. Earnest Noncitizen Voting
Rights: A Survey of an Emerging Democratic Norm. Washington, DC. 2003.

” Hanpuwmep, m. 10 ct. 4 @enepansHoro 3akoHa DenepanbHblil 3akoH oT 25 urong 2002 roxa Ne 115-
@3 "O npaBoBOM NOJIOKEHUH MHOCTPAaHHBIX rpakaaH B Poccuiickoit @eneparun” // C3 PO. 2002. Ne
24. Cr. 2253. Vka3aHHas HOpMa 3aKpEIUIICT BO3MOXXHOCTh HAJCIICHHs] MHOCTPAHIICB M aKTHBHBIM U
MACCHUBHBIM M30MpPATEIbHBIM MPaBOM IIPH YCJIOBHH HAIWYMS MEXIyHapoJHOTO fnorosopa. Ha yposne
Esporneiickoro Coro3a cymecTByeT pan JMpeKTHB O «HEANCKPUMHHAIWMU MEXIy TpaXIaHaMH H
HerpaxkJaHaMmy», PacIIUPSIOIINX H30upaTenbHble MpaBa HHOCcTpaHieB (B yacTHocTH, Council Directive
93/109/EC of 6 December 1993; Council Directive 94/80/EC of 19 December 1994).

% Ora mosumms sBOAETCS HE TONBKO JOKTPHHATBHON, HO M HAXOAMT CBOE OTpakKEHHE B
MEXAYHapOAHBIX akTax. CM., Hanpumep, 1. 2 cT. 5 Jleknapaiuu o npaBax 4ejloBeKa B OTHOIICHHH JIUII,
He SBJLSIFOLIMXCS T'pakKJAaHaMH CTpaHbl, B KOTOpoi oHu npoxusatorT ([Ipunsita pesomonueit 40/144
I'enepanbHoit Accambiien ot 13 nexadps 1985 roxa).
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KaTeropuu CyOBEKTOB IpaBO Ha IMPOTECT MNPHOOpETaeT NPUHLUUIUAIBHO HHOE
HaIOJTHEHHE.

Bo-BTOpBIX, 3TO MHCTUTYTHI Tpa)xJaHCKOro ooOmecTBa. Poib  JaHHBIX
CyOBEKTOB B MPOTECTHHIX OTHOIIEHUSX MNEPEOLEHUTh TPYAHO. 3/1€Ch HAM TaKXkKe
BOXHO PA3JCIIUTh TakHe CyOBEKTHl Ha JIBE MOATPYIIIBL: WHCTUTYTHI TPAXKAAHCKOTO
oOmiecTBa, BOBJICUEHHBIE B MPUHATHE TOCYAAPCTBEHHO-BIACTHBIX  pELICHUM
(HampuMep, TapIaMEHTCKHE MapTHUH), M WHCTUTYTHl TPa)XIAHCKOTO OOIIECTBa,
JEHCTBYIOIIME BHE TOCYAApCTBEHHOrO anmnapaTta ¥ B3aMMOACHCTBYIONIUE C HUM JIUIIb
U3BHE.

Cpeau MHCTUTYTOB TPaXKIaHCKOrO O0OIECTBA, BOBJICUEHHBIX B MPHUHSITHE
rOCyJJapCTBEHHO-BJIACTHBIX ~ PEIICHWH, Haubojee 3HAYMMOE MECTO 3aHHUMAaeT
napjaMeHTcKasi (WM Tak Ha3blBaeMasi «CHUCTEeMHas») onmo3unusd. ONmno3uIMOHHBIE
JermyTarckue OOBbeIMHEHHS B 3HAYUTENBHOW Mepe BIHMSIOT Ha COJCpKaHHE
nesitenbHOCTH ['ocynapctBenHoi Jlymbl. OnHako MakcUMalibHO 3((EKTHBHO 3TO
MOXET JeaTh (Pakiys, B COCTAB KOTOPOH BXOZMT OOJIBIIMHCTBO JEIMyTATOB®:
3HAYUT, IS ONTUMU3ALMH TIPOIecca COrNIaCOBaHMSI UHTEPECOB U NPUHATHS Haubosee
3G (dEeKTUBHBIX  PEIICHUH HEoO0XOoauMa HHCTUTYIHOHAIHM3ANMS — IMOJTHTUYECKON
(Ipexae  BCEro,  MApIaMEHTCKOl)  ommosuuun ..  IlocieicTBHeM — Takoid
MHCTUTYLIMOHAIHM3AIMN JOJDKHBI CTAaTh JOMOJHHUTEIbHBIC TAPAHTUHU OMIO3UIIMOHHON
NESTENIbHOCTH W 0coOble, creuupuyHble MPaBOMOYMS OMNIMO3ULIUU B paMKax
COEPIKAHMS IPABA HA IPOTECT .

HyxHO OTMETHUTb, UTO MpaBO Ha MPOTECT — JIUIIb Majas YacTb JESTeIbHOCTH
NOJUTUYECKON ONIMO3UIMK, TOHUMAEMOW Kak OpraHu3alMoOHHO 000COOIeHHOE
o0BbeIMHEHNE TPaXKIaH, NEATEIbHOCTh KOTOPOrO HAalpaBjieHa Ha MPOTHBOJCICTBHE
BIACTH®", TAK KaK BBIPAKCHHE CBOETO HECOTIACHS €CTh JIHIIb OHA M3 COCTABIISIONINX
npoTuBoekcTBUs BracTH. OHAKO HEAOOICHUBATH POJIb MOJIUTUYECKON OMMO3UIIUU
Henb3s. VIMEHHO OHa, Kak MpaBWJIO, SIBISETCS OPraHM3aTOPOM MOJABIISIONIETO
OOJBIIMHCTBA MpPOTECTHBIX akuuil. Ocoboe BHMMaHHE HEOOXOAUMO YHIEIATh
TpaBOEOMY PETyHOBAHUIO NONHTMYECKHX aKIUi, MPOBOAMMBIX IOJIUTHYECKOM
OTIITO3UIIHEH .

Kpome Toro, mepex HamMM CTOMT BONpOC: SBISETCS JM IPOBEACHUE
TONMTHYECKNX AKIHMl TPOTECTa OMITO3HIMOHHON AesTeNbHOCTBI0?> HecoMHEeHHO,
3TO YacTh OMNIO3UIMOHHON JEATENbHOCTH, HO OTHUM Takas JIeATeNIbHOCTh He
ucuepnbiBaercs. CaMa HHCTHTYIIHOHATU3AIHS TOJIMTHYECKOW OTIITO3UIINH U TaAPaHTUU
OTIO3UIIMOHHON JeSITeIBbHOCTH HEOOXOJUMBI Ui LHMBUJIM30BAaHHOTO Pa3BUTHSA
NPOTECTHBIX OTHOIIEHWH, TaK KaK «IPOTUBHUK OQUIMATBHBIX HACH W TO3HIUH
JIOKEH HMETh CBOE MECTO Ha ITOJTHTHYECKOT apere’ ».

8! I'pauxun U.B. IMapnamentckoe npaBo Poccumiickoit ®enepamun / M.B. Ipanxun. — M.: Hopwma:
NH®PA-M, 2010. C. 162.

8 Cm. Camuxo JI.P. ONIO3MIMOHHAs AEATETBHOCTh B Poccuu: npoOJIeMBl M TEPCIICKTUBEI //
Koncrurynnonnoe n mynumunansHoe mpaso. 2011. Ne 7. C. 52 - 56.

8 Cm. Bacusesa C.B. KoHcTuTyninoHHO-IIpaBoBOM cTaTyc MOAMTHYECKOM onmno3uuuu. M.: UHCTUTYT
mpaBa U myoarmgHoi nomutuky, 2010.

8 Camuxos JI.P. Tam xe.

8 Bacumsesa C.B. KoHcTuTyIMOHHO-TIPaBOBOM CTaTyCc MOJIUTHYECKOH ommosuiuu. M.: MHCTHTYT
npaa u myoamgHoi nomutuky, 2010. C. 78.

8 Taepa H.E. Peuensus Ha MoHorpaduto: Bacunbea C.B. KoHCTHUTYyLMOHHO-IPaBOBO# cTartyc
MOJUTHYECKOH onno3uiiny // KoHCTUTYIIMOHHOE U MyHHIUnaisHOe npaso. 2011. N 7. C. 77 - 78.

¥ ocranoBnenne EBpomneiickoro cyna mo mpaBam uenoBeka 1o aeny Piermont v. France (ITbepmon
npotuB ®panrwm) (Ne 15773/89; 15774/89) ot 27 ampens 1995 r. § 76.; Kononos K.A. "[IpoTuBHHK
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Tpetbst rpynma cyOBEKTOB — OpraHbl TOCyAapcTBa. OTa TpyMIa Takke
MHOTOYHCJIEHHA: K HEHl MOYKHO OTHECTH MApJIAMEHT B LI€JIOM, €T0 MaiaThl, OTACIbHbIE
dbpakuy napaaMeHTa, MUHUCTEPCTBA M BEOMCTBA, aJMUHHUCTPAIUIO MIPE3UICHTA U
T.4. DOpMBI BBIpaXEHUS TMpPOTECTa TaKUMU CYOBEKTaMH OYEHb pa3HATCS B
3aBHUCUMOCTH OT KOMIICTCHIIMM M UX OOBEKTHBHBIX BO3MOXKHOCTEH BIHUSHHMA Ha
MPUHATHE TEX WIH UHBIX PEIICHUH.

Kak oTmeuanocs BbIIIe, OCHOBOIOIATAIONICH POo0ieMoil B Bompoce 00bEMa
IpaBa Ha MPOTECT AAHHOMN TPYMIbI CyOBEKTOB SIBISIETCS MpoOieMa HEONpaBIaHHOTO
OaynaHca BIAacTe M, KaK CIEICTBUE, MUHUMH3ALMS BO3MOXHOCTEH IapiiaMeHTa
BiuATH Ha [Ipe3unenta u [IpaBurenscTBo. CBsi3aHa 3Ta npobiemMa BO MHOTOM C TEM,
qro KOHCTHTYLHS CO37aBanach «IOJ KOHKPETHOTO UeIOBEKa» ", UTO SBIAETCS
ciencrteueM coObrThii 1991-1993 rr.

B nannoli curyanuu mouTH Jr00as CUTyauusi BOZHMKHOBEHHS MPOTECTHBIX
oTHomeHud  Mexay  DenepanbhbiM  Cobpanumem u  IIpesumenTtom  wiam
[TpaBuTenscTBOM MOXKET ObITh TyOuTenbHa ans denepanbHoro CobOpanus. Taxas
CUTyalus CHIKaeT dS(PQPEKTUBHOCTb MNPUHUMAEMbBIX PEIIEHUH U CIYKHUT
NPENSATCTBUEM yCTAHOBIICHHS U Pa3BUTHS [IMBUIN30BAHHBIX POTECTHBIX OTHOIICHUH
B JJaHHOM cdepe.

CymiecTBeHHass WJEOJOTrMYecKass U IOJUTHYECKas poJib IapjlaMeHTa €cTb
Ba)KHEIIass NpeArnochuika aisi NpUHATHS 3(P(GEKTUBHBIX MPABOBBIX PEHICHUNA U
KPHTEPHil [T TIPH3HAHMS HAIMYHS 1apJIaMEeHTapH3Ma KaK TAKOBOTO' .

B cBs3u ¢ 3TUM BaxKHEHIIMM MpPaBOMOYMEM B paMKax IpaBa Ha MPOTECT
napJiaMeHTa SBISETCS MApJaMEHTCKUH KOHTPOJIb, B CaMOM OOIIEM CMBICTe
MPEJCTABISIONMI cOO0H COBOKYIHOCTb HOPM, PEryJIHPYIOIIMX YCTaHOBJICHHBII
NOPSIOK  TIPOBEACHUS, HAONIONEHHsT H  TPOBEPKH  JICATEIBHOCTH  OPTaHOB
HCIIONHUTEIIBHOMN BJIACTH B LEJSIX €8 OLECHKH W BO3MOXKHOTO NIPHMEHEHHUS CaHKIUIL .
He ocranaBnuBasich mogpoOHO Ha METOJaX MapIaMEeHTCKOr0 KOHTPOJIsS, OTMETUM, YTO
K TaKOBBIM MOXXHO OTHECTH: TIOCTaHOBKY BOIIPOCa O JOBEPUH, WHTEPIEIUIAIUIO,
YCTHBIE M MUCHMEHHBIE BONPOCHI YJICHOB MapJIaMEHTa, PE30JIIOLUI0 MOPULAHUS U
IapIAMEHTCKOE PACCIIEIOBAHNE

Jns poccuiickoll KOHCTHUTYIIMOHHOM MPAaKTUKHU pealn3anus MoJoOHBIX Mep
4yacTo KpaiiHe 3aTpyaHuTenbHa. OTHeNbHbIE AacleKkThl JaHHOTO Bompoca OyayT
PacCMOTPEHBI HUXKE.

HecoMHEeHHO, KITFOUEBBIM ISl TAPJIAMEHTCKOTO KOHTPOJIS SBISETCS MHCTUTYT
napJaMeHTCKoro paccienoBaHus. OnHako BHE c(epbl MapIaMEHTCKOro KOHTPOJIS
okazancsi IlpesugeHT u  ero AJMUHHCTpauus, 4TO sBiIsSeTca (aKTopoM,
HEHTPATH3YOLIIM 3TOT HHCTUTYT -

OpUIMANBEHBIX WACH W TO3WIHMHA JODKEH HWMETh CBOE MECTO Ha MOIUTHYecKod apene" //
Koncturynnonnoe n MmyHunmnansHoe mpaso. 2011. Ne 11. C. 9 - 14,

88 JlykpsinoBa E.A. Poccuiickas rocyIapCTBEHHOCTh M KOHCTUTYLIMOHHOE 3aKOHOJATENbCTBO B
Poccunu (1917 - 1993). M., 2000. C. 149.

8 Cwm. Kosnosa E.M., Kyraduu O.E. Koucruryumonnoe npaso Poccun. M., 2006. C. 410.

% ITapmamentckoe npaso Poccu / [ox pexn. O.H. Bynrakosa. M., 2006. C. 137.

%% Cwm., Hampumep: ToneybekoB A.T. Ilapmamentckuit koHTponb B PecnyOnuke Kaszaxcran //
KoHcTuTynmoHHoe 1 MyHuIMnansHoe npaso. 2012, Ne 9. C. 68 — 76.

% ABaxbsin C.A. CToneTne pocCHiiCKoro mapiaMeHTapu3Ma: HCTOKH M COBPeMeHHOCTh // Poccuiickas
Deneparus cerognd. 2006. Ne 9. C. 4.
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[Ipesunent, Oynyun OJHOBPEMEHHO TJIABOM TOCYAapcTBa M JIULIOM,
KOHTPOJIHMPYIOIUM JesATeIbHOCTh [IpaBuTenseTBa U GOPMHUPYIOIIUM ero”, o6mamaer
emé u mpaBoMm Bero. bomee Toro, Ilpe3uaeHT kKak CyOBEKT 3aKOHOTBOPYECKOM
VWHULMATHBBl AKTUBHO IIOJB3YETCSI BO3MOYKHOCTBIO BHECCHMs 3aKOHOIPOEKTOB, a
Pernament l'ocymapcrtBeHHOM — J[yMbl  yCTaHaBIMBAacT U IIEPBOOYEPEIHOE
pPacCMOTPEHHUE TAKUX SaKOHOHpoeKTOBg4.

Hcxons U3 aHann3a IMOJIHOMOYHM, MOKHO CHEJIATh BLEIBOI 00 00BEIMHEHNH B
pykax IIpesnneHTa  TpagULMOHHBIX  IIOJIHOMOYMH  TIJIaBbl  TOCyJapcTBa B
MapJIAMEHTCKUX U MPE3UACHTCKUX pecny6nm<ax95.

Takum 00pa3oM, Mbl BBIHY)XIEHbl KOHCTaTUpOBaTh, YTO pPOCCHHCKas
KOHCTUTYLIMOHHAsT IpPaKTHKa HE MpeJyCMaTpuBaeT KaKUX-THMOO 3HAYUMBIX
MEXaHU3MOB, CTUMYJIUPYIOLIMX MEPEeXo] K LHUBUIM30BaHHBIM (hOpMaM MPOTECTHBIX
OTHOIICHHWI B OpraHax rocyAapcTBa, YTO SIBISAETCS KpailHe HETaTUBHBIM (PAKTOPOM
pa3BUTUSA KOHCTUTYLIMOHHBIX ITPABOOTHOLIEHU.

Oco0yto poib B KOHCTUTYIIHOHHOM TipaBe Poccuu 3anmmaer OOIiiecTBeHHAS
nanata P®, koropas, OyJyus HHCTUTYTOM KOHCOJHMJIALUM I'Pa)JaHCKOro OoOIIecTBa,
BCTPOCHA B CUCTEMY OPIraHOB I'OCYIapCTBa U 3aHUMAET HEKOE IIPOMEKYTOUYHOE MECTO
MEX]y OpraHaMH rocy1apcTBa M UHCTUTYTaMU TPaKAAHCKOTO OOLIECTBa.

CrieruduueckuM cyObEKTOM MPOTECTHBIX OTHOLICHUH MOXKHO CUMTATh TAK)Ke
Hapoz[%. Kak npaBuiio, C10>XHO NMpeACTaBUTh ceOe BCTYIJICHUE Hapo/la B KOHKPETHBIE
IIPAaBOOTHOLICHUSI 110 peaJM3aldyd IIpaBa Ha IPOTECT, HO KOIZJa MBI T'OBOPUM O
KpailHuX ¢opmax Takoro mpoTecra (Hampumep, PEBONIOLMA), IOJaraeM, HapoJ
JIOJDKEH paccMaTpUBaThCS KaK CyOBEKT TMPOTECTHBIX OTHOmIeHWH. OpHako
HEOOXOIMMO yUYUTBIBaTh CHEUU(PUKY TaKOro cy6LeKTa97, 3aKJIFOYAIOLLYHOCS,
HampuMep, B HEBO3MOXXHOCTH TIPUBJICYCHHS OTOr0 CyObeKTa K KakKoH-mubo

o 98
HOPUIUICCKON OTBCTCTBCHHOCTH .

% 06 7TOM CBHJICTEILCTBYET, HAIIPUMED, TPABO TPE/ICENATEICTBOBATH Ha 3aceaHus [IpaBUTEILCTBA
(cT. 83), a Takke mpoueAypbl HA3HAUEHUS U OTCTaBKH [IpaBuTENbCTBA.

%11 1.2 cr. 50 Pernamenra TlNocynapctBennoit ymsl, yrBepakaénnoro Ilocranosnenuem I'J[ ®C PO
ot 22 smBaps 1998 roma Ne 2134-II 'l (B pemakmum ot 25 stHBaps 2013 roma) "O Permamente
T'ocynmapcteennoit Jymer @enepansaoro Codpanust Poccmiickoit @eneparm” // C3 PD. 1998. Ne 7.
Cr. 801.

% Cwm. mompo6bmee: Ynpkun B.E. Tmasa rocymapcersa. CpaBHHTENBHO-TIPaBoBoe nccienosanne / B.E.
Yupkun. M., 2010. C. 178 — 219.

% KOHCTHTYLMH 4acTO yKa3hIBAIOT HAa 3TOT crermbuuecknii cyobekr. Hampumep, B IIpeambyie
Konctutynun Poccuiickoit @enepaiiuil MPHCYTCTBYET «MHOTOHAIIMOHANBHBIA Hapoj Poccuiickoit
Oenepanun»; B Koncrutymuu CIHA mpucyrerByer «Hapon CIHIA», B cr. 20 Koncrurymuu OPI’
MOSIBJISIETCS CYOBEKT «BCE HEMIIBIY.

% Cm. Kabpmme B.T., Muponos O.0. Kateropus «Hapom» B COBETCKOM KOHCTHTYLHOHHOM
3akoHonarensctBe // IlpaBoBemenme. 1969. Ne 4; T'ybenko P.I. CoBerckmii Hapomx — cCyOBEKT
KOHCTHTYIIMOHHBIX ITpaBooTHomeHui // CoB. rocynapctBo u mpaso. 1980. Ne 10; Kyannos A.H. O
TIOHSTHU «HApOI» B TEOPHH COBETCKOTO rocynapcTBeHHoro npasa // BectH. benopyc. roc. yn-ta. Cep
3. @unocodust, HAYIHBI KOMMYHH3M, YKOHOMEKa, TIpaBo. 1981. Ne 1.

% MOXKHO TOBOPHTH IHIIb O TaK HA3bIBAEMOIl «IIO3MTHBHOM» OTBETCTBEHHOCTH, TO €CTh O
CBOEOOpa3HOM MPOSIBIICHUM BHYTPEHHETO OTHOIICHWS K CBOMM OOS3aHHOCTSM TIEPEd TPSAAYIIMHA
nmokojicHusAMHu. [logpoOHEe O «IO3UTHUBHOW» OTBETCTBEHHOCTH cM.. ABakbsiH C.A. AKTyaibHBIC
npoOieMbl  KOHCTUTYLMOHHO-TIPABOBOH ~ OTBETCTBEHHOCTH  //  KOHCTHTYIMOHHO-TIpaBOBas
OTBETCTBEHHOCTh: IpoOneMbl Poccum, ombIT 3apyOexHbBIX cTpaH. M., 2001; Bunorpamos B.A.
OcHOBaHHE KOHCTUTYLIMOHHO-IIPABOBOM OTBETCTBEHHOCTH // 3aKOHOJATENBCTBO: TPaBo /i OM3Heca.
2003. Ne 2; KpacHoB M.A. OTBETCTBEHHOCTh B CHCTEME HApOJHOTO MpPeJICTABUTEIbCTBA
(meTogonornyeckue noaxoanl). MU3nanue 2-e. — M.: MHCcTUTYT rocyaapcTBa u npaBa PAH, 1995.
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BriBoabl

[IpoTecTHBIE OTHOLICHUS — MPOOJEMATHKA, KOTOPYHO CETOIHS CJICIyeT
NPU3HATh OJTHOW M3 CAMBIX aKTyaJlbHBIX B KOHCTUTYIIMOHHOM IpaBe. Bmecre ¢ Tem
JAHHBIC  OTHOIICHUS  OCTAIOTCS TMPAKTUYECKA HE M3YYCHHBIMH B  HayKe
KOHCTUTYIIMOHHOTO TPaBa.

B nmanHOM pa3jene Mbl TOMNBITAINCh PACKPBITh HEKOTOPbIE Hanbosee
3HAYMMBIC TEOPETUKO-METOJIOJIOTHYECKUE TPOOIEMbI MPOTECTHBIX OTHOIICHUH, HX
COJICPKAHMUSI, TUITOJIOTHH CyOBEKTOB, KOHCTPYHUPOBAHHUS IIPaBa Ha MPOTECT.

[lo wroram  paccMOTpeHHs  JIaHHBIX  BOIIPOCOB  TIPEJCTABIISICTCS
1eecoo0pa3HbIM 0OpATUTh BHUMAHKE HA CIICTYIOIICE:

1. IlpaBo Ha MPOTECT KaK KOMIUIEKCHOE CYOBEKTHBHOE MPAaBO SBIISCTCS
NPENOCHUIKON BO3SHUKHOBEHHS MMPOTECTHBIX OTHOIICHHUH.

2. CozeprkaHue MpaBa Ha IPOTECT B 3HAYUTEIBHOW MEpE 3aBHCUT OT CyObeKTa
NPOTECTHBIX OTHOLICHUN U OTpeAeseTcs psAaoM (HakTopoB (BO3MOKHOCTBIO YUaCTHs
B Tpolecce NPUHATHS  TOCYJapCTBEHHBIX  PEIICHUH, BKIIOYEHHOCTHIO B
roCyIapCTBEHHBIH arnmapar, COBOKYITHOCTbIO KOHKPETHBIX MOJHOMOYHUH, MPU3HAHHEM
CcyObeKTa Ha ypOBHE IrOCyIapCcTBa, (popMamMu ero AeSITEeIbHOCTH U TIP. )

3. TIpoTecTHbIC OTHOIICHHS CJIEIYET PacCMaTPUBATh KaK KOHCTHTYI[HOHHBIC
NPaBOOTHOLICHUsT 0co0oro pona. I[Ipy 3TOM MMOM TPOTECTHHIMH OTHOIICHUSMHU
ClIeJlyeT IMOHMMAaTh TaKWe OOIIECTBEHHBIC OTHOIICHHUS, B KOTOPBIX HMEET MECTO
HaJIM4Ke JBYX U 00Jiee MOJSAPHBIX MO3HUINHN, M YY4aCTHUK KOTOPBIX BBICTYIAeT MMPOTUB
MO3HIIMHU €r0 ONMIMOHEHTOB (MPHUYEM HEBAXKHO, B OOJIBIIIMHCTBE WJIM MEHBIIUHCTBE TOT
HaXOJIUTCHA).

4. TlepeueHb MPaBOMOYMI B paMKax MpaBa Ha MPOTECT TaKXKE OTINYACTCS B
3aBUCUMOCTH OT XapakTepa TpPaBOOTHOIICHUH, MecTa CyObeKTa B MEXaHH3ME
NPUHATHS TyOJHMYHBIX PEIICHUH U psijia IpyTrux (pakTopos.

2. JIMHAMHUKA PA3BATHUS POCCUMCKOI'O 3AKOHOJIATEJILCTBA 11O BOIIPOCAM
NPOTECTHBIX OTHOIIEHMM B 1988 — 2007 roabI

C HayaioM 1npeoOpa3oBaHUS COBETCKOM MOJUTHYECKOW CHUCTEMBI U
npoBeneHueM ¢ 1988 roma KpyMmHBIX KOHCTUTYIIHOHHBIX pedOpM, OTMEUSHHBIX HOBOM
[IPaBOBOM MJEOJIOTUEH, PA3UTEIBHO HAyal0 MEHATHCS, 4 HMHOIAA U POXKAATHCSA
3aHOBO, KOHCTUTYIIHOHHOE 3aKOHOJATEIbCTBO IO OOJBIIMHCTBY IPEIAMETHBIX
HanpaBieHuil. He wuckmioyeHnem Obita W mpoOseMaTHKa  MPOTECTHOTO
CaMOBBIPAKEHMSI ~ TpaxaaH.  AHaJIM3  UCTOPUHM  Pa3BUTHUS  POCCHMCKOTO
KOHCTUTYLIMOHHOT'O 3aKOHOJATEJIbCTBA B YKAa3aHHBIM II€pUOJ IIOKA3bIBAET, 4TO
OCOOEHHO JMHAMHMYHOE DAa3BUTHE HMEJIO MECTO B CIEAYIOIUX 00JacTax:
3aKOHOJIATENLCTBO O IyOJUYHBIX MEPONPHUATHAX; 00 OT3bIBE JEMyTaTOB W HMHBIX
BBIOOPHBIX MpPEICTaBUTENEH BIACTH; O HAPOJHOW 3aKOHOJATEIbHOW MHHUIIMATHUBE; O
BCEHAPOJHOM OOCYKJ€HHH W TOJOCOBAaHMH; HU30MpaTeIbHOE 3aKOHOJATeIbCTBO;
3aKOHOJIaTEIbCTBO O MOJIUTHYECKUX MMAPTHUSAX.

3aKoHOAATeIbCTBO 0 MYOJIUYHBIX MEPONPHATHAX

[lepron cMEHBI MOJUTHYECKOIO M DKOHOMUYECKOTO HANPABICHUHM pPa3BUTHA
CTpaHbl XapaKTEPU30BAJCS AKTHBHBIMM MPOTECTHBIMU JABWXKEHHIMU. Ocoboe
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3HAUEHUE UMENH TaKue OPMBI BHIPAKEHUS MMPOTECTa KaK MUTHHTH U JEMOHCTPAIIHH.
1988 — 1993 rr. craim TEpPUOIOM AaKTUBHOTO IIPOBEACHHUS MHOTOYHCIECHHBIX
1y GIIMYHBIX MEPOTPHSTHH, COOMPABIIHX 110 HECKOTBKO COTEH THICSY UEIOBEK .

[IpaBo coOupaTbcsi MUPHO U 0O€3 OpYyKHsl, MPOBOAUTh MUTHUHTH, YJIUYHBIE
IIECTBUS, JIEMOHCTpAallMM M MUKETHpOBaHME (Hanee Takke — "MyOnuyHBIE
MEpOMpUATHs'") TMPH YCIOBUU MPEABAPUTEIHHOIO YBEIOMIICHUSI BiacTedl ObLIO
3aKPEIUICHO HA KOHCTHTYIIMOHHOM YPOBHE .

[Ipesunuymom BepxoBHoro Cosera CCCP 28 wurons 1988 roma Obut
YperyJIupoBaH MOPsAA0K OpraHU3alMK U IPOBEICHUs] COOpaHUil, MUTUHTOB, yJINYHBIX
IIECTBUH U JEMOHCTpALUN B CCCp™,

Jis mpoBeieHust cOOpaHusi, MUTHHTA, YIMYHOTO HIECTBUS WA JIEMOHCTpAIHU
TpeOOBaIOCh HE MO3JIHEE YeM 3a JeCATh JHEH 0 HaMedaeMOH JaTbl MPOBEICHUs
MEPOIPUATHS NIOJIATh 3asBJICHUE B HCIIOJHUTENIBHBI KOMUTET COOTBETCTBYIOLIETO
mectHoro CoBera HapoAHbIX AemyTaToB. [Ipu 3TOM HeoOxoaumo ObUIO YKa3bIBaTh
Takue JaHHbIC KaK 1ejb, (opMa, MECTO MPOBEICHHUS MEPONPHUATHS MM MapLIPYTHI
JIBUKEHHS, BpeMsl €ro Hayala M OKOHYaHHs, MpelrnojiaraeMoe KOJHU4eCTBO
YYaCTHHUKOB, (paMUJIMH, UIMEHA, OTYECTBA YIIOJIHOMOYEHHBIX (OPraHU3aTOPOB), MECTO
UX JKUTEIbCTBA U PabOThl (yueObl), AaTa MoAaud 3asBICHUS. 3asBUTEISIMH MOTJIH
OBITh [JOCTUTIIME BOCEMHAJIATUIETHETO BO3pacTa YIOJHOMOYEHHBIE TPYIOBBIX
KOJUICKTUBOB MPEANPUATUH, YUPEKICHUM U OpraHu3aliii, OPraHOB KOOIEPATUBHBIX
U WHBIX OOLIECTBEHHBIX OpPraHU3aINil, OPraHOB OOIIECTBEHHON CaMOJCITEIbHOCTH U
OTJICIbHBIX TPYII TPaKIaH.

VcnoMHUTENBHBIT KOMUTET MOI HPEUIOKUTb HHOE BpEMS U MECTO
NPOBEJCHUS MEPOINPUSATHS, a €ero pelmeHue MOrjao ObITh 00KajJoBaHO B
BBILIECTOALINN UCITOJTHUTEIbHBINA U PACIIOPSAIUTEIIbHBIN OpraH.

3anpemanucy MyOMUYHbIE MEPONPHITHS, Iellb MPOBEACHUS KOTOPBIX
npotuBopeumna Koncturyuun CCCP, KOHCTUTYyIUSIM COIO3HBIX U aBTOHOMHBIX
pecnyOsuK 00 yrpoxana 00IIeCTBEHHOMY MOPSAKY U 0€30MacHOCTH TPk IaH.

VYcraHoBNIeHHME MHBIX TPaBWJI, KacCalOLIUMXCS pErVIaMEeHTallud  TOopsaKa
NPOBEJEHUS COOpaHUN, MUTHHIOB, YJIMUHBIX IIECTBUM U JEMOHCTpAIMi OT/AaBaloCh
Ha oTKyn [Ipe3unuymam BepxoBHbIXx COBETOB COIO3HBIX M aBTOHOMHBIX PECITyOIHK,
KpaeBbIM, OOJIACTHBIM, OKPYKHBIM, pailoHHBIM M TopoickuM CoBeTaM HapOIHBIX
JISMTyTaTOB JIJIsl y4€Ta MECTHBIX YCJIOBUH.

25 mapra 1991 roma Kabuner munuctpo CCCP 3ampeTusn mpoBOAHTH B T.
Mockse ¢ 26 mapra 1o 15 anpens 1991 rona MUTHHTH, TUKETHI, YINYHBIE HIECTBUS U

% Hanpumep, akmust 4 depans 1990 roma cobpana mo ohUIHATBHEIM TaHHEIM MuTHnuu Ooxee 200
TBHICSTY YEJOBEK, 0 HEO(DUIMATHHBIM TaHHBIM OPTaHH3aTOPOB - OKOJIO MIJIIHOHA MaHU(ECTaHTOB.
20 suBaps 1991 roga Bo MHorux kpynHbix ropogax CCCP npoumid MUTHHTH, TOBOAOM K
KOTOPBIM CTaJ0 CHJIOBOE IIOJIaBJICHHE BBICTYIUICHHI CTOPOHHMKOB He3aBHCHMOCTH JIMTBEHL. B
MockBe B akIuH MPUHUTA ydacTue okoiao 800 Teicsd yenoBek. Cpeau TpeOOBaHUH MUTHHTYIOIITIX
3BYYaJil BBIBOJ BOMHCKHX YacCTeW C TEPPHUTOPHI COIO3HBIX PECIyOJIMK, 3asBUBIIMX O CBOEM
BbIXojie n3 coctaBa CCCP, nenonuruzamnus apmun, oTcraBka Muxauna ['opbauesa.

100 cr, 49 Koncrurynuu (OcnoBroro 3akona) Poccuiickoit denepaiun — Poccun // Benomoctt BC
PCOCP. 1978. Nel5. Cr. 407.

101 'yxa3 Tpesuamyma BC CCCP ot 28.07.1988 N 9306-XI "O mopsiake OpraHH3aldy ¥ IPOBEICHAS
coOpaHuii, MUTHHIOB, yIUYHBIX mecTBuil U aeMmoncrpanuii B CCCP"// Benomoctu BC CCCP. 1988.
Ne31. Cr. 504.

26



JICMOHCTPAIHH > B IIe/ISX MPEIOTBPALICHHS IPOBEACHHS aKIHii, HAMEUCHHBIX Ha 28
Maprta 1991 roz[alog. JlanHbIC Mepbl OBLITM TMPHUHSATHI 711 00eCIIeueHUs HaJIeKAIIeTo
OOIIIECTBEHHOTO TMOps/IKA M CIIOKOWCTBUSL B CTONHIEC, @ TaKXe HEIOMyICHHS
JaBJICHUS HAa HAPOAHBIX JIEMyTaTOB.

[IpenycMaTpuBanoch ycuieHre Mep 6e301MacHOCTH Ha TPAaHCTIOPTE B Ipeaesax
MOCKOBCKOTO ~ TPAaHCHOPTHOTO  y37la, a Ha PYKOBOAUTENEH MpeAnpusTui,
OpraHu3anii, ydeOHbIX 3aBEJCHMH U HAyYHBIX YYpexIeHuid B T. Mockse
BO3JIarajach OO0S3aHHOCTH O00ECIEYUTh CTPOroe COOJIOJCHHE TIOCYyAapCTBEHHOM
JUCLHUTUIMHBL, HOPMAJbHYIO JEATEIBHOCTh TPYJIOBBIX M YYEOHBIX KOJIJIEKTHBOB,
HEJIOMYIIEHUEe TPOBEACHUS OOIECTBEHHO-MOJIUTHYECKUX MEPOIpHUAITHII B pabouee
BpEMS, HaJUIEKALIYI0 OXpaHy [TOJIYMHEHHBIX 0OBEKTOB.

B ycnoBusix HecTaOMIIbHOM MOMUTHYECKON cuTyanuu aanHoe [locranoBienue
HE MOIJIO OCTAaThbCsl HE3aMECYECHHBIM. Hpe31/1;[1/13/M0M Bepxosnoro Cosera PCOCP 27
mapra 1991 rofa GbLIO MPUHATO 3asBICHHE ', B KOTOPOM yKa3bIBAIOCh Ha TPpy6oe
napymenne Kabunerom munuctpoB CCCP cr. 48 Koncrurymuu CCCP, ct. 48 u 72
Konctutynuu PCOCP, Jlexnapauun o rocygapctBeHHOM cyBepeHutrere PCDCP.
[Tpesuaunym BepxoBHoro Cosera PCOCP npusbiBan Bepxosubiii CoBer CCCP natb
HE3aMEJIUTEIbHYIO OLICHKY JEHWCTBHUSM HMCHOJHUTENbHBIX opraHoB Coro3a CCP u
OPUHATH BCE HEOOXOIMMBIE Mephl MO OOECIEUCHHIO KOHCTUTYIMOHHBIX NpaB M
cB0O0OJ TpakaaH, OKa3aTh COJAEHCTBHE B OOECIEUEHHWU BO3MOXKHOCTU MPOBEACHHUS
Cwe3na napoansix nenyratoB PCOCP B HopmanbHOH, paboueii 00cTaHOBKeE.

['paxknane, TpyJOBblE KOJJIEKTUBBI U OOIIECTBEHHBIE CHJIBI MPU3BIBAIUCH K
COXPAHEHUIO CIIOKOMCTBUS, BO3JEPKAHUIO OT HApPYyILIECHUs YCTaHOBJIEHHOIO MOpsIKa
U IPUJIOKEHUIO MAaKCUMAIbHBIX YCHIINN K €TMHEHUIO U KOHCOJIUAINH.

28 mapta 1991 rona Cresn Hapoaubix aenytaroB PCOCP npunsn pemienue o
MPUOCTAHOBIIEHUU  JelcTBUA  paccMmarpuBaeMoro IlocranoBnenus KaOunera
MHHHUCTPOB CCCP¥, OLEHKH KOJMYECTBA YYACTHUKOB COCTOSIBIIMXCSI KM
pa3HATCS, MPEANOIOKUTENBHO B MEPONPUITUAX NPUHAIN ydacTue 6omee 500 Tricsau
YeJI0BEK.

Bonpoc o mpaBuiax mpoBeeHusl MyOJUYHBIX MPOTECTHBIX MEPONPUATUN HE
TEpsUl aKTyaJIbHOCTH B TEUEHHE JJIUTEIBHOTO Nepuoia BpeMeHu. 25 mas 1992 rona
Bblien Yka3 Ilpesuaenrta, perynupyromuil NOpSAOK OpraHu3allid U TpPOBEICHHS

o o 106
MHUTHHTOB, YJIMYHBIX IICCTBUU, ACMOHCTPALIUNU U TUKCTUPOBAHUA .

92 Tlocranosnenne Kabunera Mumnctpos CCCP ot 25.03.1991 Nel20 "O BpemeHHOM

MPUOCTAHOBJICHUH B T. MOCKBE MpOBEIEHUS MHTHHIOB, YJIWYHBIX LIECTBUUA W JeMoHcTpaimid" //

Onyo6maukoBaHn He O0bu1. CIIC "Koncynbsrant [liroc".

103 28 mapra 1991 roma oTkpbIBaiCs 3-i chesq HapOAHBIX germyTatoB PCOCP, Ha xortopom y b.H.
Emprmna  He OBIO  HEOOXOAMMOW  MOIJIEPKKHM, OJHAKO  IUIAHHPOBAJIOCH MPOBEICHUE
MHOTOUYHMCIICHHBIX aKIIM{ Ha YJIHIax ropo/a.

104 3asBenme Mpesunnyma BC PCOCP ot 27.03.1991 "O Ilocranosnenun KabuHera MuHHCTpPOB
CCCP "O BpeMEHHOM MNPUOCTAHOBIECHUH B I. MOCKBE MPOBEJECHHUS MUTHHIOB, YIWYHBIX LIECTBUN U
nemonctparmii"" // Bemomoctn CHZL PCOCP 1 BC PCOCP. 1991. Nel3. Cr. 475.

195 Tocramosmenne CHJI PCOCP or 28.03.1991 "O mprocranoBienny aeiicTBuii ITocTaHOBICHAS
Kabunera Munuctpo CCCP "O BpeMeHHOM NPHOCTaHOBICHUH B T. MOCKBE MIPOBEICHUSI MUTHHIOB,
YIMYHBIX IIecTBUN U aeMoHcTpanuit” n Ykasa [Ipesugenra CCCP "O co3nanuu ['maBHOTO ynpaBieHuUs
MunucrepctBa BHyTpeHHux aei CCCP mo ropoxy Mocke u MockoBckoit obnactu" // Begomoctu
CHZ PCOCP u BC PCOCP. 1991. Nel4. Ct. 477.

100ykas Tpesuaenta PO ot 25.05.1992 Ne524 "O mopsijke OpraHH3aLMK ¥ MPOBEICHUS MHTHHIOB,
YIIMYHBIX HIECTBUH, NeMoHcTpauuii u nukeruposanus” // Begomoctn CHJ] u BC P®. 04.06.1992.
Ne22. Cr. 1216.
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Jlo TpHUHATUS 3aKOHA, PETyJHPYIOUIETO IMOPAIOK MPOBENEHUs IyOJIMYHBIX
MEPOIPUATHIA, TTpeIarajJoch pyKOBOJACTBOBATHCS MONOKEHUSIMH Jlekiiapauu npas u
CBOGOJ] YENOBEKAa W IPAKIAHMHA . O TpaBe IPaXKIaH cOGMPAThCS CBOOOIHO M O3
OpY>KHs, TPOBOJAUTH MUTUHTH, YJIUYHbBIE IIECTBUS, I€MOHCTPALMU U MUKETUPOBAHHE
OpU YCIOBMM TNIPEJBAPUTEIBHOIO YBEIOMJIEHHS BiacTed. YKa3blBaJOCh, UTO
OCYUIECTBIICHUE JAHHOTO MIpaBa He J0JDKHO HAapyIIaTh MpaBa U CBOOOBI APYTUX JIUII,
3anpenanoch HUCIOJIb30BAaHUE OSTOr0 IpaBa il HACWIBCTBEHHOIO W3MEHEHUs
KOHCTUTYLIMOHHOTO CTPOS, pa3KUTaHUS PacOBOM, HAIMOHAIBHOMN, KJIacCOBOM,
PEJIMTMO3HON HEHABUCTH, JUIs [IpOTIaraH/ibl HACUJIUS U BOWHBI.

[Tonoxxenus paccMoTpeHHoro panee Ykasa [Ipesunuyma Bepxosnoro Coseta
CCCP "O mnopsake opraHu3aluyd U IPOBEIEHUS COOpaHHWM, MUTHUHIOB, YJIMYHBIX
mectBuii U aemoHctpauuid B CCCP" Ha tepputopuu Poccuiickoit ®Penepanuu
JIOJIKHBI OBLIIM IIPUMEHSATHCS TOJIBKO B YAaCTH, HE MPOTUBOpeUaniei Jleknapaunu npas
U cBOOOJ YejoBeKa W TpaxkaaHuHa, NMpuHATONH BepxoBHbiM CoBerom Poccuiickoit
Oenepanun 22 HosA0ps 1991 rona.

24 mas 1993 roma VYkazom Ilpesumenrta Obl1o yTBepxkaeHO "BpemeHnHoe
II0JIO’KEHUE O MOPAJIKE YBEIOMJICHUSI OPraHOB UCIIOJHUTENBHOM BiaacTU I. MOCKBBI O
MPOBEJCHUN MHUTHUHIOB, YJIMYHBIX IIECTBUH, JEMOHCTpAalUUN U MHUKETUPOBAHUS Ha
YIIHIAX, IUTOMAAX M B MHBIX OTKPHITBIX OOIIECTBEHHBIX MecTax ropoma" . Cpok
M0JIa4ll YBEJOMJICHUI O MPOBEICHUU MUTHHIOB, YIMYHBIX LIECTBHUM, 1€MOHCTpAIHi
Y IUKETUPOBAHUS JOJDKEH ObUI COCTABIIATH HE MEHEE NATHAALATU AHEW U HE MO3HEE
JECSATH /10 HaMe4aeMOM JaThl MPOBEICHHSI MAacCOBOM aKUUU C MPElOCTaBICHHUEM
BBIIKMCKYU U3 MPOTOKOJIA O MPOBEAECHNU JaHHOro Meponpusatus. [lonate yBenominenue
B OpraHbl UCIIOJIHUTEIBHON BIACTH MOIJIA YIOJTHOMOYEHHbIE TPYAOBBIX KOJUIEKTHBOB
OpEANPUATHIA, YUYPEKICHUM W  OpraHu3aiuii, OOIECTBEHHBIX OpraHu3anui
(0ObenuHeHmit), OOIIECTBEHHON CaMOIEATEeIbHOCTH U OTJIENbHBIX Tpynn rpaxaan. O
IIPOBEJEHUH MACCOBBIX aKIIUH C KOJIMYECTBOM YYACTHUKOB CBBIIIE 5 THICSY YEJIOBEK B
NUCbMEHHOU (opMe yBeqOMIIEHHE HAMpaBisIOCh HEMOCPEACTBEHHO MApPY Topoja
MocCKBBI, €ciii IIPEAINOoIaracMoe KOJIM4ECTBO YUaCTHUKOB COCTABIISAJIO MEHEE 5 ThICAY
YyeJI0BEK, HE00X0IMMO ObLIIO YBEJOMUTH NpedeKTa aIMUHUCTPATUBHOTO OKpYyTra, a 10
1 TeICSIUM - T1aBy palloHHOM ynpaBHlog.

[IpenycmaTpuBainch OCHOBAaHUS JUIsl OTKa3a B MPUHATUU yBeAOMJEHHS: 1)
OPOTHBOPEYHE aKUMW npuHIunaM Jlekiapaupu mpaB U CBOOOJ ueloBeKa U
rpakAaHuHa, OOLIENPUHATHIM HOpMaM OOIIIECTBEHHON MOpail U HPaBCTBEHHOCTH; 2)
OTCYTCTBHUE B YBEIOMJIIECHHHM 0053aTelIbCTBA YIMOJIHOMOYEHHBIX (OpraHU3aTOPOB)
oOecrieynBaTh COOJIIOJIEHUE OOIIECTBEHHOTO TOPSAKA, a TakKKe HEOJHOKPATHOE
HEBBINOJIHEHUE OpraHU3aTOpaMd WJIH YIOJIHOMOUYMBIIMMH MX OpraHHU3alUsIMHU

Y ocranosenne BC PCOCP ot 22.11.1991 Nel1920-1 "O Jleknapamuy npaB W CBOGOI 4enoBeKa
rpaxnanunaa” / Bemomoctu CHJI PCOCP u BC PCOCP. 1991. Ne52. Cr. 1865.

198 ykas IMpesunenra PO ot 24.05.1993 Ne765 "OO6 yrBepxeHNN BpeMeHHOTo MOI0XKEHUS O TIOpsAKE
YBEIOMIICHUSI OPTaHOB HCIIOJNHHUTEIBHOW BIACTH T. MOCKBBEI O IPOBEJCHHHM MHUTHHIOB, YJIAYHBIX
IIECTBUH, AEMOHCTpAalMii W THKETUPOBAHWSA HA YJIUIAX, IUIOMAASX W B HWHBIX OTKPBITHIX
obmecTBeHHBIX MecTax ropona" // Cobpanue aktoB Ilpesunenta u [IpaBurensctBa PD. 1993, No22.
Cr. 2023.

19 7o 1998 r. — wmopuio, mpedexTypy, CymeprnpedeKTypy MYHHIHIATEHOTO OKpyra T. MOCKBBI
COoOTBeTCTBEHHO. JlaHHBIE M3MeHeHus1 BHeceHbl YkazoM IIpesupenta PD ot 20.10.1998 Nel272 "O
BHECEHHH M3MEHEHUS W JIOTOJHEHUH BO BpeMeHHOE MOJOXKEeHHE O MOpPAIKe YBEIOMIICHHS OPraHOB
WCTIOJHUTENBHON BIacTH I'. MOCKBBI O NPOBEIEHUH MUTHUHIOB, YJIUYHBIX LIIECTBUM, NEMOHCTpaUui U
MUKETUPOBAHUS HA YJIUIIAX, TUIOLIASX ¥ B MHBIX OTKPBITHIX 00IIeCTBeHHBIX MecTax ropoaa” // C3 PO.
26.10.1998. Ne 43. Cr. 5335.
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B3ATBIX Ha ce0s 005S3aTeNbCTB MO paHee MPOBOJMBIIMMCS MACCOBBIM aKLUAM; 3)
COBIAJICHNE aKIUK 110 GOpPME, MECTY, BPEMEHH, HO HE 110 HAIIPABICHHOCTHU U LIEJISM C
JIpYroi MaccoBOM aKIMEH, YBEIOMIIEHHE O KOTOPOU B YCTaHOBJIEHHBIE CPOKH IIOJAHO
paHee MO0 OJHOBPEMEHHO; 4) CO3/IaHME aKIMeHd pPeaTbHOW YTpo3bl HOPMATHLHOMY
(YHKIMOHUPOBAHUIO TPEANPHUATUN, YUPEXKICHUH W OpraHuzaluii; 5) co3naHue
HEOOXOIMMOCTH MpEKpalleHus: padoThl MACCAXKHUPCKOTO M KEIE3HOAOPOXKHOTO
TpPaHCIOPTA U3-32 HEBO3MOKHOCTH U3MEHEHUS MapuIpyTa €ro JBUKECHMUSL.

B cBs3u ¢ TeM, 4TO AJI OpraHa UCIOJHUTEIBHON BIACTH IPeLyCMaTpUBalach
BO3MOYKHOCTb, XOTb M II0 COIVIACOBAHHMIO C OpPraHMU3aTOpaMU MacCOBOM aKIUH,
U3MEHHUTb BPEMsl, MECTO (MapLIPyT) U MOPSIOK NPOBEICHHS MACCOBOM aKLIMU B LIEJAX
oOecrieueHnss  OOIIECTBEHHOTO TOpPs/KA, HOPMalbHOW paboOThl  TpaHCHOPTa,
rOCyJJapCTBEHHbIX M OOIIECTBEHHBIX OPraHOB, NPEANPUATHHA, YUYPEXKIECHUH U
OpraHu3alui, MOKHO PaCLICHUBATh JAHHBIA MOPSAOK KaK pa3pelIuTEIbHBIN.

BpemeHHOE MOJIOKEHHE COAEPKANO PEKOMEHJALMH O MECTE IPOBEICHUS
MaccoBbIX akiuil. Tak, PEeKOMEHI0BAJIOCh BO3JEPKUBATHCA OT IJIAHUPOBAHUS U
IPOBE/ICHUS] MAacCOBBIX aKLUMH BOJM3M OT JIMHUH 3JIEKTPOIEpeaayd BbICOKOTO
HAINpsHKEHUS, Ta30IIPOBOJIOB BBICOKOTO JIABJICHUS, TEIIOTpacc OOJBIIOTO AUAMETpa,
0c000 B3pBIBO- U  IOKApOOIACHBIX OOBEKTOB, CTPOSILUXCA OOBEKTOB U
KOMMYHHKaui. MecTto wim MapuipyT NPOBEACHUS MAaCCOBBIX aKIMM yKa3bIBAIUCh B
YBEIOMJICHUH U JIOJIKHBI ObLIN COOIIOAATHCS.

B 1998 romy ObumM ycCTaHOBIEHBI BPEMEHHBIE OTPAaHMUYEHUS IPOBEICHUS
MacCOBBIX aKUMH: aKLUWsA, MPOBOAMMAs OJHUMH M TEMM K€ OpraHU3aTOpaMu, HE
JI0JIKHA OJJHOBPEMEHHO IPEBBIILIATH IISTH IHEH, @ HEMOCPEICTBEHHO MEPONIPUATHUS HE
MOTYT HaYMHATbCsl paHee 7 4acoB U 3aKaHYMBAThCS M03/1HEE 22 4acoB.

JlaBass XapakTEpUCTUKY ACHCTBYIOLIEH KOHCTUTYLMOHHO-IIPABOBOM OCHOBE
npaBa Ha cBOOOY COOpaHUil, MUTHHIOB, J€MOHCTPALUi, IIECTBUM U MUKETUPOBAHUS,
ClIelyeT YNOMSHYTb, uTO 3aKkperieHo B Konctutyuun Poccuiickoit @enepanun 1993
r. B cT.31. Baxneimee 3HaueHue Ui pEryJUpPOBaHUSA pPaccMaTPUBAEMBIX
OTHOLIEHUN Ha (erepasibHOM ypoBHE MMeeT DenepanbHblil 3akoH "O coOpaHMSIX,
MUTHHTaX, JEMOHCTpalMsX, IIECTBUAX M MUKETHpOBaHMAX" (Hamee — 3aKoH O
MUTHHTaX), NTpUHATHIA 19 uronst 2004 rona U aeTaau3upoBaBIIUi coaepxanue cT. 31
Konctutyuuu Poccuiickoit deneparumn.

3aKOH O MUTHHIax, "NEKJIapupys yBEIOMUTENBHBIN IOPSIOK MPOBEACHUS
nyOJIMYHBIX aKiui, (akTHYeCKH 3aMEHWIT €ro pa3peIHI/ITeJ'II)HBIM"110, IIpA OTOM
MIOJJHOMOYMS TI0 YCTAHOBJIEHUIO IOpSAAKAa TMOJAa4YM YBEIOMIIEHHS O IIPOBEIECHUU
nyOJMYHOTO MEpONpUATUS B OpraHbl HCIHOJHUTENbHOM BIIACTH CYOBEKTOB
Poccuiickoit ®enepanuu M OpraHbl MECTHOTO CaMOYIIPaBJIEHHs IE€PENaBAIUCh
CyObeKTaM W JIOJDKHBI OBUIM OTPENENSIThCS 3aKOHAMU CyOBeKTOB Poccmiickoit
®eneparn’!. Kak oTMedaloT MHOTHE aBTOPHI, "y aIMHHHUCTPATHBHBIX OPraHOB
3HAYUTENIbHO pacHIMpuics Ha0Op "TexHOoJOorui'", MpUMEHSIeMbIX IS HeIOIyLICHHs
My OJIMYHBIX MEPONPUATHIA, B TOM YHCIIE CO CCBUIKOM Ha "HACHIILCTBEHHOE U3MEHEHUE

10 NMemmco C.A. Komer osrama koHTppedopM B rocyzapcTBeHHOM mpaBe Poccuu?  //

Konctutynmonnoe n mynunumnansHoe npaso. 2012. Ne5. C. 36.

1 Onmaxo 3a mBa roga nmmb "okoio 35 cy0bexToB PO mpuHSIM pernoHaNbHBIE 3aKOHBI O MOPSIKE
MOJIaYM YBEJIOMJICHUs O mpoBeneHnu myonuuHoro meponpusitus” (Hukuruna E.E. [IpaBo Ha cBoGony
coOpaHwuii: cooTHomIeHHE (PeepaIbHOTO U PETHOHAILHOTO 3aKOHOIATebCTBA // YKypHall pOCCHIICKOTro
mpasa. 2006. Ne3. CIIC "Koncynptant [Tmtoc").
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112
KOHCTUTYLMOHHOTO cTpos" . Takke 3a HUMU COXPAaHMUJIOCH IPAaBO Ha MU3MEHEHUE

BPEMEHHU M MECTa IPOBEAEHUS MyOIMYHOIO MEPONPHITHS, B CBS3H C Y€M "HE pEeiKH
cllydaW, KOIJla HWHTEpPIpETalMs 3aKOHOAATEIbHO 3aKPEIUICHHBIX IOJOKEHUHN
OCYILECTBJIACTCSI YMHOBHMKAaMM II0 COOCTBEHHOMY YCMOTPEHMIO, HCXOIs W3
crnenu(UKU CUTyaluu JIMOO JTMYHOTO OTHOLICHHS K MOJHUMAaeMOW OpraHu3aTopaMu
MEPOIPHUATHI np06neMe"113.

PaccmotpumM 3akoH B ipussitoit B 2004 1. perakunu noapooHee.

Cpok mopauu yBEAOMJIEHUS O IPOBEJEHUU IyOIMYHOIO MEpPONPUATHS HE
M3MEHUJICS TI0 CPABHEHUIO C paHee CyLIECTBOBABILUM IOPAJIKOM: HE paHee 15 u He
nozgHee 10 gHel 10 gHSA mpoBeneHUs myOauvHOro Mepomnpuatus. OcoObri
COKpAIIEHHBIH  CPOK  yBEJAOMJIEHMS  INpeAycMaTpUBaJCA A IPOBEIACHUS
NUKETUPOBAHUS I'PYIIION JIUI: YBEAOMIIEHUE MOXKET OBITh IIOJJAHO B CPOK HE I03]IHEE
TPEX AHEW O JIHS NPOBEIACHHUS TAKOrO MUKETUPOBAHUS.

3aKOH O MUTHMHIax IpeAyCMOTpPel BO3PAaCTHOM LIEH3 Il OpPraHHU3aTOPOB
nyOnuuHbIX — Meponpustuil. IIpy  3TOM  opraHm3zaTopaMu  JI€MOHCTpaLui,
NUKETUPOBAHUH U ILECTBUIA MOTYT OBITh JIMLA, JOCTUTIIHNE 18 JIeT, a 1J1 TOro, 4ToObI
BBICTYIIUTh OPTaHU3aTOPOM COOpaHUS WIM MHTHHTA, JOCTATOYHO JOCTHXKEHUS
Bo3pacta 16 ner, 4Yro, MO MHEHHMIO psJa aBTOPOB, SBISETCA '"HE COBCEM
onpaB;[aHHLIM"114, IIOCKOJIbKY "OpraHu3aTopbl BC€X IyOJIMUYHBIX MEpONPUATUI
001ajaloT 3HAYUTEIbHBIM O0BEMOM IIpaB U OOS3aHHOCTEH, <...> 3a HCIOJHEHUE
KOTOPBIX ~ OHM  JOJDKHBI ~ HECTHM  YCTaHOBJIEHHYIO 3aKOHO/ATEILCTBOM
OTBETCTBEHHOCTD. .. @ OPIaHU3aLMs U IPOBEACHUE MUTUHIA BPAJL JIH SIBIISIFOTCSI MEHEE
OTBETCTBEHHBIM MEPONPHUATUEM, UYEM, HANpPUMEp, OpraHu3alus U IPOBEICHHUE
,I[GMOHCTpaL[I/II/I"115.

B omimumne ot VYkasza Ilpesunuyma Bepxosnoro Coseta CCCP "O nopsake
OpraHu3alMi ¥ MpOBEACHUSA COOpaHMH, MUTHHIOB, YJIMYHBIX IIECTBUM U
nemoHctpanuii B CCCP" 3akoH 0 MUTHHIrax J0IMYyCTUJI BO3MOKHOCTb MUKETUPOBAHUS
OJIHUM TpaxaaHuHoM. [logaua yBeromiieHHs: 0 TAKOM MUKETUPOBAHUU HE TpeOyeTcsl.

[TpenycmaTtpuBasioch, YTO MyOIMYHBIE MEPONPUATHS MOTYT MPOBOJIUTHCS B
JHOOBIX MPUTOAHBIX AJIS MX IIeJiell MecTax, HO UCKIIOYUTENBbHO MPH YCIOBUH, YTO UX
IPOBE/ICHUE HE CO3/IaeT YTPO3bl 0OPYIICHUS 3JaHUN U COOPYKEHUN MIIM MHOM yTPO3bl
0€30MacHOCTH y4aCTHUKOB MyOnMMUHbIX Meponpuatuil. [Ipu 3Tom 3akoH 0 MUTHHrax
0003HaYMJI MecTa, B KOTOPBIX MPOBEACHUE MyOIMYHBIX MEponpusTHii 3ampemniero. K
TaKUM TEpPPUTOPUSIM ObUIM OTHECEHBl: 1) TEppUTOPUH, HENOCPEACTBEHHO
npuieraroliyue K OMAaCHbIM MPOM3BOJCTBEHHBIM OOBEKTaM M K HHBIM OOBEKTaM,
JKCITyaTalusi KOTOPBIX TpedyeT COOMIOACHUS CIEUUalIbHBIX MPaBUI TEXHUKU
6esomacHoCTH %, 2) IMyTEenpOBOBI, IKENE3HOTOPOKHBIE MATHCTPANH H TOJOCHI

12 I[O6pI>IHI/IH H.M. KOHCTI/ITyHI/IOHaHI/IBM " MPaBOBOC IrOCyAapCTBO: TCOPHUA U NNPAKTHKA B3aUMOCBA3U

// KoHCTHTYIIMOHHOE ¥ MyHUIIMNambHOE npaBo. 2012. Ne3. C. 6.

3 Komesckas 0.JO. IIpaBo rpaxmaH Ha MHpHBIC COOpaHHS: mpOGIEMsI peanusauun //
T'ocymapcTBenHas BiacTs 1 MecTHOE camoympasieHue. 2011. Ne6. C. 5.

14 Hynuenkxo JLLA. IIpoGneMsl mpaBOBOTO PETYIMPOBAHUS KOHCTHTYIMOHHOTO TpaBa TpakJaHWHA
Poccun Ha myGmmanbie MeponpuaTus // KoHcTuTymmonHoe 1 MyHUIIMIaIbHOE TipaBo. 2006. Ne6. CTIC
"Koncynprant [Troc".

15 Tam »xe.

16 JlamHoe moNOXEHNME paccmatpuBanock B Koncrurynmonmnom Cyne P® nHa mnpeamer

koHCcTUTyMOHHOCTH. [Ipu stom Konctutyrmonnsiit Cyn P® npumén k BBIBOILY, 4TO "OTCYTCTBHE
pelIeHust opraHa MCIOJHUTENbHON BiacTH cyOBbekTa Poccuiickoit denepanyu niM opraHa MECTHOTO
caMOyIpaBJieHHs1 00 YCTAHOBJICHUU TPAHMIBI COOTBETCTBYIOIIErO 3eMEJILHOIO Y4acTKa M TEM CaMbIM
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OTBOJIa JKENIE3HBIX JOpOT, HedTe-, Ta30- U MPOIYKTOIPOBOIOB, BBICOKOBOIBTHBIX
JUHUM 3JeKTporepenadr; 3) TEppUTOPUH, HEMOCPEICTBEHHO TMpHIIETAIONINe K
pesuaeHuusMm Ilpesunenta Poccuiickoin ®Penepauuu, K 30aHUSAM, 3aHUMAEMBbIM
Cy/laMH, K TEPPUTOPUSIM M 3JAHUSM YUPEKICHUMN, UCIIOJHAIOIIMX HAKa3aHUE B BUIE
nuiieHuss cBoOOabI; 4) TMOrpaHWYHAass 30HA TPU OTCYTCTBHHM CHEIHAIILHOTO
pa3penieHusl yoJHOMOYEHHBIX [IOTPAHUYHBIX OPTAHOB.

Hepa3pemeHnnbiM ocTaBajicsi HE TOJIBKO BOIIPOC O pa3Mepax TEPPUTOPUH,
HENOCPEACTBEHHO MPUJIETAIONINX K TEM WJIM UHBIM BHJIaM 00BEKTOB ', HO U BOIIPOC O
COOTBETCTBUU B LIE€JIOM JJaHHBIX orpaHndeHnii Koncturynuu PO,

Opranam HCIOJMHUTEIHHONW BIACTH CyOBEKTOB ObUIO MepeaHO MOJTHOMOYHE
10 OTMPEACIICHUIO MOPSIKA MPOBEICHUS IMyOINIHBIX MEPOIPHUATHI Ha TEPPUTOPHUIX
NaMSTHUKOB HUCTOPUM U KYJbTYpPbI, OJHAKO TOPSAOK IMPOBEACHUSA ITyOIUIHBIX
MEpOIPUATHI Ha TEPPUTOPHUHU [ OCYJapCTBEHHOTO HCTOPUKO-KYJIBTYPHOTO MYy3esi-
3anoBenHuka '"MockoBckuit Kpemmp" (B T. 4. Ha KpacHod tuiomaam u B
AJeKkcaHJpOBCKOM cany) JoibkeH ompenenstbess I[lpesunentom  Poccuiickoi
denepanuu.

BBeneHbl BpeMeHHBIC OTrpaHUYCHHS: IMyONUYHBIE MEPOIPHUATHS MOTIN
MPOXOJUTH B MIPOMEKYTOK € 7 70 23 4acoB IO MECTHOMY BPEMEHH, TEM CaMbIM OBLIO
UCKIIIOYEHO '"TIPOBEJCHHE JOJTOBPEMEHHBIX AaKIMK OIIO3UINH, TPUBJICKAIOIINX
BHHUMaHUE OOILECTBEHHOCTH CTpaHbl M 3a py6e>K0M”119, HalpuMmep, HEBO3MOKHO
MPOBEJICHUE KPYTJIOCYTOUHBIX W/WIHM OECCPOYHBIX akKmuii (B TOM 4YHUCIE dYepes
pa30uBaHue MaJaTOYHBIX TOPOIKOB).

3aKOHOM O MUTHHTAX OBLIN 3aKPETJICHBl OCHOBAHWUS JJIsI PUOCTAHOBJICHHUS, a
TakKe MpeKpalleHus: MyOIWYHBIX Mepornpustuil. Tak, myOGnuyHOEe MepomnpusTue
MOTJIO OBITh TMPUOCTAHOBJICHO, €CIH BO BpPEMs €ro IPOBEACHUS IO BUHE €ro
YYaCTHUKOB ITPOU30IILIO HAPYUIEHUE TIPABOMOPSAIKA, HE BIEKYLIEE YTPO3bl IS KUZHU
U 3J0pOBbsl €r0 YyYaCTHUKOB, YMOJHOMOYEHHBIM MPEJICTABUTENIEM OpraHa
WCITOJTHUTENIbHON BiacTu cyObekTa Poccmiickoit denepanuu Wi opraHa MECTHOTO
camoyImpaBlieHUs1 ObLIO BBIHECEHO TpeOOBaHWE 00 yCTpAaHEHHH HApYIICHUS, HO OHO
He ObUTO WMcmoiHeHo. [[ns mpexpameHusi myOIMYHOTO0 MEpPONpPHATHS TpeOOoBaIuCh
Oosee cephe3HbIe OCHOBAHUS: 1) co3maHue pealbHOW yrpo3bl A KU3HHU U 3JI0POBbSI
rpakJiaH, a TaKXXe JIJIsl UMYIIECTBA (PU3NIECKUX U FOPUINUECKHUX JIUIT; 2) COBEPIICHNE
y4aCTHUKaMHU  TYOJIMYHOTO  MEPONPHUSATHS  MPOTUBONPABHBIX  JCHCTBUA U
YMBIIIEHHOE HapyIlIeHHE OPraHWU3aTOpPOM MYyOIMYHOTO MEpPONpPHATHS TpeOOBaHMIA
3aKkoHa 0 MUTHHTAX, KACAIOUIUXCS MOPSIKA TPOBEACHUS MyOJIMYHOTO MEPOTIPUSITHSL.

OTCYTCTBHE CAMHX I'PaHUI] 03HAYAET, YTO HE MMEETCSl IPABOBBIX OCHOBAHUI CYMTATh B TAKUX CITydasix
MUKETUPOBAHUE WIM MHOE MyOJMYHOE MEpONPUATHE HAapyIICHHEM 3alpeTa MPOBEJCHUS MyOJHMYHBIX
MEpOIPUSATHH Ha TEPPUTOPUH, HETOCPEACTBEHHO TPHWIETalomell K 34aHUsIM CO CHEHUaIbHBIM
npaBoBbIM pexxumoM” (Cm. Onpenenenne Koncrurynmonnoro Cyna P® or 17.07.2007 Ne573-0-O //
He 65ut0 omy6mmukosano. CIIC "KoucynsranT [Tmroc").

Y IpaHHIBI 3eMENBHBIX YUYaCTKOB, HEMOCPEACTBEHHO MPHICrAlONMX K yKA3aHHBIM O0BEKTaM,
JIOJKHBI OBITH ONIPEEIICHBI PEIICHUSMHI OPTaHOB HCIIOIHNUTEIBHON BIaCTH CyOBbeKkTOB Denepanuy uin
OpPTaHOB MECTHOTO CaMOYIpABJICHWS B COOTBETCTBHM C HOPMATHBHBIMH IIPAaBOBBIMH aKTaMH,
PEryJIMPYIOIUMHU OTHOILEHUSI B chepe 3eMIIeyCTPONCTBA, 3eMJICTIONb30BaHUS M IPaIOCTPOUTENHCTBA,
YTO, OJJHAKO, C/IEJIAHO JJAJIEKO HE TIOBCEMECTHO.

U8 Cwm., wampumep, CraponybueBa UM.A. OcobeHHOCTH KOMIM3HH B KOHCTUTYIIMOHHOM
3akoHozaTenbeTBe // KoHcTuTyimonHoe 1 MyHHIUnaibpHoe npaso. 2012. Ned. C. 11.

19 Tenncos C.A. Mcronb3oBaHHE HOPM TOCYJApPCTBEHHOTO (KOHCTHTYIMOHHOTO) IpaBa MPOTHB
onmno3uyy // KoncturynnonHoe u mynununansHoe npaso. 2008. Nel8. CIIC "KoncynsranT [Tinroc".
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B paszButue nosnoxenuit 3akoHa 0 MUTHHTaxX ObUI IPUHSAT P HOPMATUBHBIX
akToB CyOBEeKTOB P®, MOJI0KEHNS YaCTH KOTOPBIX 3aTEM OCIAPUBAIUCH B CyJIEOHOM
HOPSIJIKE.

Hampumep, moctanoBnennem ammuuuctpanuun Kypckoit ob6mactu Ne 31 ot
15 urons 2005 roma ObUT yTBEPXKAECH MOPSIO0K MPOBEACHUS My OINYHBIX MEPOIPUATHIA
Ha TEPPUTOPUSAX OOBEKTOB, SBJIAIOIIUXCA MNaMATHUKAMHM HCTOPUM U KYJIBTYphl B
Kypckoit ob6nactu. JlaHHBI MOpSAIOK MpeaycMaTpuBal —3ampeT NpPOBEACHUS
MyOJIMYHBIX MEPONPUIATHH Ha mpoeskerd yacTu KpacHoil muiomaam, Ha TMpoe3kei
yacTu yi. MapaTa, Ha IpOE3kell 4acTU TEPPUTOPUU U TPOTyape MEXKIY 3JaHHEM
Homa CoBeToB M Tepputopuei, 3aHsATod namsatHukoMm B.M. JleHuny u ckBepamu,
PAaCIIOJIOKEHHBIMU C FOKHOM M CEBEpHOM CTOpoH mnamsatHuka B.M. Jlenuny, 4to
00OCHOBBIBAJIOCh LEJISAMU HCKIIOYEHUS INPUYUHEHUS BpeAa 3I0POBBIO TIPaX/IaH,
NPUTTIAIIEHHBIX ISl y4acTusi B MyOJMYHOM MEPONPHUSATHH €ro OpraHu3aTopaMu, a
TaKXe HEeJOMyLICHUs CO3JJaHUs NPENATCTBUN ISl HOPMAJIBHOTO ()YHKIIMOHUPOBAHUS
TpaHcHopTa H paboThl YyupexnaeHuid. Kpome Toro, 3ampemanoch NpUMEHEHHE
3BYKOYCWJIMBAIOLIEH amnmnapaTypbl IPU MPOBEJCHUU ITyOIMUYHBIX MEpOIPHUATUH Ha
TEPPUTOPUH, NPUJIETAOIEH K YUYPEKICHHSIM (B LEJIAX HEIOIYIIEHUS CO3JaHUs
oMeX JJIs1 HOpMaJlbHOW paboThl paOOTHUKOB YUYPEKIECHHWH) M 10 CPAaBHEHHIO C
(benepanbHBIM 3aKOHO/IATEIILCTBOM OTPAHUYMBAIOCH BPEMSs MPOBEICHHS Ty OIMYHBIX
Mepornpusatuii: ¢ 12.00 go 19.00 ugacos. Ilo 3asBienuto IIpokypopa cyn mpusHail
HEAECHCTBYIOUIMMHU JIaHHBIE TIOTIOXKCHAS 2.

[TocTtanoBnennem AamuHuctpanuu Aunraiickoro kpas Ne 34 ot 3 depans
2006 roma Obw1 ytBepkaeH llopsimox mpoBeaeHus MyOIMYHBIX MEpONPHATHN Ha
TEPPUTOPUAX OOBEKTOB, SBIIAIOLIMXCS NAMITHUKAMH HUCTOPUU U KYJBTYpPBI
Adnraiickoro Kpas{m. YcTaHaBAMBaIOCh, YTO C YY4ETOM 0CO0OT0 3HAUYEHUS IUIOIIAAN
CoBeToB JUIsl COXpaHEHMs KyJIbTYpHOro obiuka ropoja bapHayna u mcTopudeckux
Tpaauuui ANTalicCKOro Kpasi OHa HCIHOJB3YeTCS TOJIBKO TIIpU  IPOBEIECHUU
TOPKECTBEHHBIX MUTHHIOB, IOCBSALIEHHBIX T'OCYJapCTBEHHBIM Ipa3zaHukaM (/leHp
3amuTHUKa OTedecTBa, MexTyHapoIHbIN keHCKui eHb, [Ipazqauk Becusl u Tpyna,
Henws IloGenwr, Jlenp Poccum, Jlens Hapomnoro eawHcTtBa, Jlensr KoncTHTynum
Poccuiickoit @enepanun), BOEHHO-IaTPUOTHUECKUX MEPONPUATHN, TOPKECTBEHHBIX
MEPOIPUITHIA, MOCBALICHHBIX MaMSATHBIM COOBITUSIM HCTOpUU AJTaiickoro kpas, a
TaKKe Npu npa3gHoBanuu J{Hsa ropoaa. OnnHako miomans CoseroB B I. bapHayse He
OTHECEHA B YCTAaHOBJIEHHOM 3aKOHOM IOpsIKE K 00bEKTaM KyJIbTYPHOIO Hacleaus
(T.e. K TMaMATHUKaM MCTOPUHM U KYJIBTYpbl), KpOME€ TOr0 CyIIECTBOBaia
HEONpeAeNEHHOCTh KacaTeJIbHO TIpaHull caMod mmiomanau. Takum obOpasowm,
AnmuHucTpanus AnTalicKoro Kpas HE HMeENla 3aKOHHBIX IOJHOMOYMH IO
OTpE/ICNICHUIO TOpSAIKa MPOBEAEHUS MyOIMYHBIX MEPONPUATUNH Ha TEPPUTOPHUU
mwiomanau CoseTtoB T. bapHayma, xotopas He sABIseTCA TngMTopHeﬁ MaMsTHUKA
UCTOPUM M KYyJbTYpbl, Ha 4YTO OBLIO YyKa3aHO CYyAOM 22 PaccmarpuBaemslie
HOPMAaTHBHBIE NOJIOKEHUS TaKKe ObUIHM NPU3HAHBI HEIEHCTBYIOLIHMHU.

Opnako Ha cyaeOHOe pacCMOTpeHHE TOMNajald He TOJbKO  aKThl,
JIOTIOTHUTENHO ~ PErJIaMEHTHPOBABIIME  JaHHYIO  cepy, HO M aKThl
HENOCPEJACTBEHHOTO MpUMeHeHus (eepaibHOro 3aKOHOAATEIbCTBA HA MecTaX. Tak,

120 Onpenenenne Bepxosroro Cyma PO ot 30.08.2006 Ne39-I'06-34.

12! Ony6muikoBano B razere "AnTaiickas npasaa” Ned6-47 ot 18.02.2006.

122 pemenme Amnraiickoro kpaesoro cyma ot 22.11.2006 mo memy Ne3-43/2006, Omnpenenenue
BepxosHoro Cyna Poccuiickoit @enepauunu ot 21.02.2007 Ne51-107-2
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Kanmuaunarpaackoe otaenenue nonutuaeckoi naptuu (KOIIIT) "KITP®" o6xanoBaio
B CyZl IeUCTBUS MApuU I'. KalMHUHTpaga 1Mo COrJIacOBaHUIO MPOBEACHUSI MUTHHTA 7
HosA0ps 2005 rona He Ha tuomaau [ToGenpl, a B ckBepe y MonyMmeHTa "Matb Poccus'.
21 oxTsa6ps 2005 roga opraHM3aTOpbl MUTHHTA MUCHbMEHHO YBEIOMWIM M3pa Topoja
0 HaMepeHHH MpoBecTd MUTHHT 7 HOsiOpst 2005 roma ¢ 18 mo 19 yacoB Ha momaan
[ToGenp! ¢ mpeanogaraeMbIM KOJIMYECTBOM y4acTHUKOB 10 200 4yenoBek, 0THAKO UM
OBUIO TPEIUIOKEHO WHOE MECTO IMpoBeAeHus myonuunoro meponpustus. KOIIIT
"KITP®" monarano, 4To B MpOBEIEHWHM MUTHHTa Ha ruiomanu [lobGeapl UM OBLIO
OTKa3aHO MO MOJUTUYECKUM MOTHBAM, TaK Kak IUIOIIA/lb HAXOIUIach B UCIPABHOM
COCTOSIHUM, 11O HEW €KETHEBHO MPOXOJNIIN THICSYM JIOJEH, PEryIpHO IPOBOJUIUCH
MacCOBbIE MEPOINPUATUS - MHUTHHTH, JUCKOTeKH. I[lpu 3TOM mo3uLUs MdIpUU
3aKioyajgach B CIEOYIOIIEM: TMpOBeJeHHWE MUTUHTa Ha 1iomaau [loGenbr
HEBO3MOKHO B CBSI3M C NMPOAOHKEHHUEM PAabOT Mo ee pekoHCTpykiuu. Cyna nepBoi
WHCTAHIIMM OTKa3zaln B yzosierBopeHuu TtpedoBanuit KOIIIT "KITP®", omnako B
KAacCallMOHHOW WHCTAHIIMM OBLUIO BBIHECEHO HOBOE pEIICHHWE, MPHU3HABIICE
HEO0OOCHOBAHHBIM U3MEHEHHE MECTa MPOBEACHHUS mutunra’?,

B nenom mpaktuka U3MEHEHUs: MECTa MPOBEACHUS MyOJIMUYHOTO MEPOIIPUSTHUS
OblIa pacrnpocTpaHeHa JOBOJIBHO LIMPOKO W HalUla 3HAYUTEIBHOE OTPaKEHUE B
cyne6Ho# npakTHKe >,

CrnoxHasi cuTyalus ¢ MPOBEJCHUEM MPAKTUYECKHU JIFOOOTr0 poja MmyOJINYHbIX,
B TOM YHUCJIE€ MPOTECTHBIX MEPONPHUATHI CKJIAJbIBAJIACh HA TEPPUTOPUM TOpPOJA
Hwxnero Hosropoma. Caavanma wdpom Hwmxaero Horopoga Owuio  m3maHo
pacnopspkenue "O 3anpenieH|H IPOBEIEHNS MaCCOBBIX MEPONIPUATUI HA TEPPUTOPUN
Huxeropoackoro erMn;I"125, KOTOpO€ BCKOpE OBUIO MPHU3HAHO  CYyJIOM
HezaeiicTByrommM. 3ateM [loctaHoBleHHeM mpaBuTENbcTBa Hinkeropoickoi obmactu
"O mopsake MpoBeneHUs MyOJUYHBIX MEPONPHUSTHII Ha TEPPUTOPUU TMAMATHUKOB
HUCTOPUU U KyJILTypBI"126 OBUT MPEAYCMOTPEH BHYLIUTENBHBIN TepeueHb OCHOBAHUI
JUIS 3aKIIOUeHHusT POCOXpaHKYIbTyphl, KOTOPO€ JOJDKHO OBLIO J1aBaTh OICHKY
YBEAOMJICHHUSIM O TPOBEJACHUU TMYOIMYHBIX MEpONPHUATHH, O HEBO3MOXHOCTH
MPOBEJCHUS OOIIECTBEHHBIX aKIMN Ha TOM WM MHON TEPpPUTOPUH, B TOM YHCIE B
NepevYeHb OCHOBAaHUN BKIIIOUAIMCh aBAPUHHOE COCTOSIHUE, PEMOHT M pecTaBpalus
3nanuil. Opnako Hwkeropopackuit oOnacTHOM cya TOpU3HAT HENEHCTBYIOIIUM C
MOMEHTa TMpPUHATUSA  KJIIOYEBOM IYHKT pPacCcMaTpPUBAaEMOTO  IOCTAaHOBJICHHS
npaBnTenLCTBa127.

B urore B menmom pa3BUTHE 3aKOHOJATENHCTBA O MPOBEICHUU ITyOIUIHBIX
MEpONPHUATHI B pacCMaTpUBAaEMbIil MEPUOJ IUIO MO IyTH YCWICHHS OTPaHWYEHUN
JUISL X TIPOBEJCHUS.

13 Kaccanmonnoe onpenenenne CK 1o rpaxaaHcKuM femaM KaTuHHHIpagckoro 061acTHOrO cyaa oT
23.11.2005 Ne33-6388/2005r. [To nemy o coriiacOBaHUU MeCTa MPOBEACHNS MUTHHTA.

124 Cm., manpumep, Take Onpenenenne Jlumenxoro obnactaoro cyaa ot 30.03.2005 mo geny Ne33-
440/2005.

5pacnopsukenne  agmumnctpammn r. H.Hosropoma or 15.12.2003 Ne3847-p "O samperienmu
MIPOBEICHUS MaCCOBBIX MepoNpHATHil Ha TeppuTopun Hikeropoackoro Kpems".

%Iocranosnenne IlpaButensctBa Hmskeropomackoit oGmacta ot 21.08.2006 Ne270 "O Ilopsiake
MPOBEJCHUS IyOJIMYHBIX MEPONPUSITUH HAa TEPPUTOPHUSAX OOBEKTOB, SIBISIOIIMXCS NaMSITHUKaMU
ucropuu U Kyaetypsl" // IlpaBoBas cpema. Ne75-76(748-749). 06.09.2006 (mpuioxeHHe K rasere
"Huxeropozckue HoBoctr", Ne162(3574), 06.09.2000).

127 pemenne Humkeropoackoro oGmactHoro cyaa 1o aemy Ne3-3/08 ot 17.01.2008.
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Pa3BuTHe 3aK0HOIATEJBLHOI0 PeryJMpOBAHMS MHCTUTYTA OT3bIBA /eNMyTATOB H
HHBIX BHIOOPHBIX MpeacTABUTEJIel BJACTH

OT3bIB JenyTaToB (HE3aBUCUMO OT YPOBHS) sBISETCS emé oaHoM (opmoit
MpOTECTa, "MONMTHUKO-TIPABOBEIM MEXAaHU3MOM YIAJICHUsS M3 BJIACTH HEYTOJHBIX
n3GpanunkoB" %, JlaHHBI NPOTECT, [0 CYTH, OTPAXKACT HECOIIACHE HACCICHHS C
JISTENBHOCTBIO, OCYIIECTBIAEMOIl HAPOIHBIMH H30paHHMKamu' =. Takas (opma
POTECTa UMeJia CYIIeCTBEHHOE 3HaUEHUE B COBETCKUN MEPUO, HO B OMPECIICHHOM
Mepe COXpaHUIACh U TIOCJIE CMEHBI COITMATbHO-TIOUTUYECKOTO Kypca CTPaHBI.

B 1991 roxy 6but mpunsaT 3akoH "O mopsiiKe OT3bIBAa HAPOIAHOTO JICITyTaTa
CCCP"*. Hapoxnuerii germyrar CCCP, He ompasiasiunii 1oBepus u3Oupareneii wim
OOLIECTBEHHON OpraHM3allKi, MOT ObITh OTO3BaH MO PELICHUIO H30HpaTenei Wiu
u30paBuiell ero oOuiecTBeHHON opranu3anuu. He ompaBaath noBepre MOXKHO OBLIO
HE BBINIOJIHUB CBOW JEMyTaTCKUE OOS3aHHOCTH WM HapymuB KoHcTuTyuuio uimu
3akoHbl CCCP. IlpenycmarpuBanock JB€ NpOLEAYypbl OT3bIBA: [UIsl JIEIyTATOB,
U30paHHBIX OT TEPPUTOPUATIBLHOTO WJIM HAIMOHAIBHO - TEPPUTOPHAIBLHOTO
U30MpaTeNbHOTO OKpyra, W s JCNyTaroB, HM30paHHBIX OT OOIIECTBEHHBIX
opranusanuii. Tak, mnpemioxkenne o060 otT3bpiBe HapomHoro aenyrara CCCP,
U30paHHOTO OT TEPPUTOPHAIBHOTO WJIM HAIMOHAIBHO - TEPPUTOPUATHHOTO
n30UpaTeIHLHOTO OKpyTa, JOJHKHO ObLIO BHOCHTbCS nu30upareasiMu
COOTBETCTBYIOIETO M30MPATEIHHOTO OKpPyra Ha COOpaHHAX TPYIOBBIX KOJIJIEKTHBOB,
OOLIECTBEHHBIX OpraHU3allMii, KOJUIEKTHBOB CpPEJHUX CIIEUUATbHBIX U BBICIIUX
y4eOHBIX 3aBeleHHH, coOpaHMsAx u30MpaTeneil MO MeECTy IKHTEIbCTBA U
BOCHHOCTYXAIIUX [0 BOMHCKUM 4YacTsIM, pAaCHOJIOKEHHbIM Ha TEPPUTOPUHU
u3bupatenbHoro okpyra. Ilpemioxkenue 00 OT3bIBE JODKHO OBUIO T10/1aBAaThCS
CcOoOTBeTCTBEHHO B BepxoBHbIii CoBET COIO3HOH, aBTOHOMHOH pecmyOnuku, CoBer
HApOJHBIX JIEMyTaTOB aBTOHOMHOW O0OJACTH, AaBTOHOMHOTO OKpyra WM €ro
Mpe3uIMyM, B KpaeBOM, O0OJACTHOM, TOPOJCKOW (Topoma pecmyOJuKaHCKOTO
noxunHeHus ) CoBET HAPOAHBIX JEMYTATOB WU ero npe3uanyM. C MOMEHTa BHECCHHSI
NpeUTOKEHHsT 00 OT3BIBE J0 PEIICHHs BOIPOCa O BO30OYKICHHWU OT3BIBA HAPOIHOTO
nenytata CCCP nomkHo ObLTo mpoiitu He 6osee 60 qHEH.

[Ipennoxenne 00 ot3eiBe HapomuHoro nemyrata CCCP, wm3bpaHHOrO OT
00111€COr03HON OOIECTBEHHOM OpraHu3aIiK, MOTJIO BHOCUTHCS PaliOHHBIM B TOPO/IE,
TOPOACKHM, PAOHHBIM, OKPYXXHBIM, OOJIACTHBIM, KpaeBBIM, pPECITyOIMKaHCKUM
BBIOOPHBIM OpPraHOM COOTBETCTBYIOLIEH OOIIECTBEHHON OpraHu3alMu, €CIH XKe
opraHu3armus Obl1a 00IMIECO03HOM, TPeOOBAIOCH MOAATh NMPEAIOKEHHE 00 OT3hIBE B
BBILIECTOSIIUN BBIOOPHBIA OpraH COOTBETCTBYIOIEH OOIIECTBEHHON OpraHHU3allvu.
[lpr HanWMuuM >KETaHWS JeMyTaTa MOXKHO OBUIO TIONYYHTh 3aKIOYeHHE 00
000CHOBaHHOCTHU TpeasioxkeHuss 00 or3biBe B cynae u B BepxoBHom Cosere CCCP.
HaponmHoMy jmemyTaTty mpenocTaBisuioch MPaBo NPeACTaBUTh THCEMEHHOE 3asBJICHHE,
BBICTYIIATh Ha COOpaHmsIX (KOH(pEpEeHIHUIX) U30uparese, B IeuaTu, o TeIEBUICHUIO
U Paguo MO MOBOAY OOCTOSATENBCTB, MOCTYKHBITUX OCHOBAHHEM JIJISI TIPEIOKEHUS
00 OT3bIBE.

128 Eckuna JI.B. K Bompocy 06 060CHOBAaHHH HHCTHTYTA KOHCTHTYLHOHHO-TIPABOBOIl OTBETCTBEHHOCTH
B pOCCHIACKOIi TpaBoBoii cucteme // KOHCTUTYIIMOHHOE M MyHHLIUNIanbHOE 1paBo. 2012. Ne8. C. 15.
129 Xors B HACTOsIEE BPEMs yTpaTa J0BEPHs HACEICHHS HE SBJISETCS OCHOBAHUEM /ISl OT3bIBA.

130 3akon CCCP ot 03.06.1991 Ne2220-1 "O mopsiake or3piBa HapomHoro aemyratra CCCP" //
Benomoctu CHJI CCCP u BC CCCP. 1991. Ne25. Cr. 705.
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Bonpoc o B030yXIeHMM TpouEdyphl OT3bIBa HAPOJHOTO JIemyTaTa,

M30paHHOTO OT TEPPUTOPHAIBHOTO WM HAIMOHAIBHO - TEPPUTOPHATBHOTO
U30MpaTENTHLHOTO OKpYTa, pemaics KoHpepeHuue n3dupareneit okpyra, a HApOJAHOTO
JeryTaTa, HM30paHHOTO OT OONIECTBEHHOW OpraHW3alud, - CBE3AOM WIH

KOH(epeHIIMel COOTBETCTBYIONIEH OOIIECTBEHHOM OpraHu3anuy JHOO IJICHYM ee
oOmiecoro3Horo oprasa. JleHbp ToJOocoBaHUS MO BOIPOCY OO OT3BIBE HAPOIHOTO
JenyTarta J0/bKeH OblUT HacTynuTh B Tipeaenax 80 - 90 mHelt ¢ MoMeHTa BO30YKIeHUs
BOIpoca 00 OT3bIBE.

Jlyist oT3bIBa OBLTIO HEOOXOUMO OOJIBIIIE TIOJOBHHEI TOJIOCOB H30MpaTENICH UITN
JIEJIETaTOB ChEe3/I0B, KOH(PEPEeHIUH OOUIECTBEHHBIX OpPTraHM3alui JUOO0 y4aCTHUKOB
TUICHYMOB WX OOINECOIO3HBIX OPraHOB, BHECEHHBIX B CIUCKU JUIsI TOJIOCOBaHWs. B
Cly4yae paBEHCTBAa IMOJAHHBIX 332 U IPOTUB TOJOCOB HAPOJHBIM JEHMyTaT COXpPaHsJI
CBOU MTOJIHOMOYHS.

3a Mecsl 10 NPUHATHS COKO3HOIO "3aKOHAa O MOPSAKE OT3bIBA HAPOJHOTO
nemytata CCCP" 6bu1 mpunsat 3akoH PCOCP "O mopsake oT3bIBa HapOAHOTO
JieryTara PCOCP"*3. PaccmarpuBaeMblii 3aKOH BBOJAMJI 1I€H3 OCEJIOCTH JJIA
y4acTHs B TOJIOCOBaHMHM 00 oT3biBe HapogHoro aemyTtara PCOCP: takum mnpaBom
obmamanu toipko rpaxkaaHe PCOCP, Bpemenno, HO Oonee Tpex MecslEeB, WU
MOCTOSTHHO TIPO’KUBAIOIINE HA TEPPUTOPHH OKpPYyTa, OT KOTOPOTO M30paH HapOIHBIN
nenyTtar. MHUIMMpoBaTh MpOBEACHUE TOJIOCOBAHUS 00 OT3bIBE HApOAHOIO JeImyTaTa
MOTJIM TOJBKO TpaxkaaHe, o0JaJaBIIME MPABOM YYacTBOBATh HEMOCPEJICTBEHHO B
rojocoBaHuu. /[[ns HasHaueHUs royiocoBaHus 00 OT3bIBE TpeOOBAIOCH COOpaTh
noanmucu He MeHee 10% oOT uucima wu30Mpareneid COOTBETCTBYIOIIETO OKpyTa.
['pakanaM mpeaoCcTaBiIsUIOCh MPaBO OECTIPENSTCTBEHHON aruTallly 3a WX MPOTUB
ot3bpiBa HapoaHoro aemytata PCOCP uepes cpeactBa maccoBoil mHGopMaiuu, Ha
coOpaHHsIX U MUTHHrax. TakuMm o0pa3oM, JHIa, MOJIEPKUBABIINE IEHCTBYIOUIETO
JiernyTaTa, MOTJIM B CBOIO OY€pEIb BBIPA3UTh CBOM MPOTECT MHUIIMATOPAM OT3bIBA.
Oro3BanHbIM cunTancss Hapoiaubeii genyrar PCOCP, 3a o0T3BIB  KOTOpOro
MPOT0JI0COBAIO OOJIee MOJIOBUHBI U30UpaTenei.

C u3MEHEHHEM COIMATHHO-TIOIMTHYECKOTO HAMPABICHHUS] PA3BUTHS CTPAHbBI
Poccust chHauana mombITanack OTKa3aTbCs OT OT3bIBA JICMIYyTAaTOB M BBIOOPHBIX
JIOJDKHOCTHBIX JIUIT M30MPATENIIMHA, OT3BIB JCTYTaTOB Ha ()eIepaIbHOM YPOBHE YIIEI
B HEOBITHE, OJHAKO COXPAHWIICS HA MYHHUIMIMAIHHOM YPOBHE U yPOBHE CYOBEKTOB
P®. Tak, B coorBerctBuu ¢ DenepanbHbiM 3akoHOM OT 28.08.1995 Nel54-d3 "O6
o0IMX TMPUHIMIAX OpraHU3allid MECTHOTO camoympaBieHuss B Poccuiickoit
®e)1epaunn"132 BO3MOKHOCTh OT3bIBa HACEJIEHWEM JemNyTara, YIeHa BBIOOPHOTO
OopraHa MECTHOTO CaMOYIIPABJICHHUs, BBIOOPHOTO TOJKHOCTHOTO JIHIIA MECTHOTO
CaMOyTpaBJICHUsT MoOTJia OBITh MPEAYCMOTPEHA yCTaBaMH  MYyHHUITUTIATBHBIX
o0pa3oBaHMil B COOTBETCTBUHU C 3aKOHAMU cyObekToB Poccutickoit denepanuu.

Oenepanbupiii 3akoH 2003 toma "OO6 00mMMX NPUHIIMIIAX OPTraHU3AIUU
MECTHOTO caMmoynpasieHuss B Poccuiickoit @enepaunn"133 B UHCJIO HMHCTUTYTOB
HEIMOCPEICTBEHHOM JIEMOKPATHH BKJIFOYAET TOJIOCOBAHUE IO OT3IBY JEMyTaTa, 4jeHa

1313akor PCOCP or 15.05.1991 "O mopsiake or3siBa HapoxHoro aemyrata PCOCP" // Bemomoctn
CHJI PCOCP u BC PCOCP. 1991. Ne21. Cr. 697.

¥2®enepanprbiii 3akon ot 28.08.1995 Nel54-®3 "O6 0OLIMX MPHHIKENAX OPraHU3ALHH MECTHOrO
camoynpasiienus: B Poccuiickoit @enepauun” / C3 PO. 1995. Ne35. Cr. 3506.

B®enepanpupiii 3akon or 06.10.2003 Nel31-®P3 "O6 06MIMX NPUHIMIAX OPraHU3ALMHM MECTHOIO
camoymnpasiieHus B Poccutickoit @eneparuu" // C3 PO. 2003. Ne40. Cr. 3822.
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BBIOOPHOTO OpraHa MECTHOT'O CaMOYIpaBJEeHHs, BBHIOOPHOTO JOKHOCTHOTO JIMIA
MECTHOI'O CaMOYIPaBJICHUS
CyiecTBoBaHHE MHCTUTYTa OT3bIBAa OBUIO 3akperuieHo u B DenepaabHOM

3aKOHE "O0 o0mmx MPUHIAIAX OpraHHu3alu 3aKOHOIATEILHEIX
(mpencTaBUTENbHBIX) M  HWCIOJTHUTENIBbHBIX OPraHoB TOCYJApCTBEHHOW BJIAcTH
cyobekToB  Poccuiickoii CDez[epauHI/I"134, OJIHAKO TOJBEPIVIOCH  IEPEOLICHKE

KoHcTuTyIMOHHBIM Cyn0M135.

OtnenpHblE TMOJIOKEHHUS 00 OT3bIBE HAPOJIHBIX MPEJICTaBUTENICH WIH
CIEIMANIbHBIC 3aKOHBI IPUHUMAIIMCh U Ha YPOBHE CyObekTOB PD, B pe3ynbTare 4ero
OT3BIB JICTIYyTAaTOB HE pa3 CTAHOBWJICS MPEIMETOM paccMOTpeHus: KoHCTUTYIIMOHHOTO
Cyna PO.

Tak, B 1996 r1omy B Konctutymumonnom Cyae Ha  mOpeaMmer
KOHCTUTYLIMOHHOCTH paccMmaTpuBajcs 3akoH MOCKOBCKOM oOsactu oT 28 ampens
1995 roma "O mopsake ot13biBa AemyTatra MOCKOBCKOH 00JacTHOM Z[yMH"lgG.
[TonmoskeHus 3aK0HA OBUTH MPUMEHEHBI HA MPAKTUKE: M30MpaTesiMu ObUIa OTO3BaHA
H. A. EnuceeBa. B IloctanoBnennu ot 24 nexabps 1996 1"0;[&1137 KoHCTUTYyIMOHHBIN
Cyn ompenenun oOIIyI0 BO3MOXKHOCTH CYIIECTBOBAaHHS HMHCTUTYTa OT3bIBA Kak
MHCTUTYTa HENOCPEJICTBEHHOW  JeMokpaTtuu. Mexay TeMm, [0 MHEHHUIO
Koncturynmonnoro Cyna ocCHOBaHMEM JIJisi OT3bIBA JIEMTyTaTa HE MOTYT CIIYKHUTh €0
MOJIUTHYECKAs JeSATENIbHOCTD, TO3UIMS MIPU TOJOCOBAaHUM: OCHOBAHUEM JUJISl OT3bIBa
MOKET CITYKHUTh JIUIb HEIIPAaBOMEpHAas ACSTEIbHOCTD JICITyTaTa.

[TpennpuHUMANUCh MOMBITKU 3aKPENUTh UHCTUTYT OT3bIBa U Ha (defepaibHOM
ypoBHe: 18 oxTa6ps 2001 roma B TocymapctBennyio Jymy Obu1 BHECEH
3akoHompoekT "OO ot3piBe gemyTtata [ocymapctBenHon Jlymbr dDenepaibHOTO
Cobpanuss  Poccwmiickoit ~ @enepanun, u30paHHOTO 1O  OJHOMAaHAATHOMY
n30upaTeIbHOMY Oprry"lsg. 3aKOHONPOEKT BKIIOYAN CJIEAYIONIHME OCHOBAHUS JUIS
OT3bIBa: |) HEBBINIOJIHEHHE JIEMyTATCKUX MOJHOMOYMN; 2) yTpara JOBEpHs
n3bupareneii; 3) coBeplieHue ASHCTBUMN, MOPOYAUX 3BaHUE JIEMyTaTa U HAHOCSAIIINX
ymepd mpectuxky [ocynmapcrtBenHoit Jlymbl; 4) BBIOBITHE W3 cOCTaBa (hpakiuu
INocynapctBenHoi [[ymbl. 3akOHOTIPOEKT ObUT OTKIIOHEH YK€ B IEPBOM grennn’>’,

ls“@egepanmmﬁ 3akoH oT 06.10.1999 Nel84-®3 "OO oOmmx MNPUHONIAX OpPTaHU3ALUU
3aKOHOMATENBHBIX (IIPEACTABUTENBHBIX) M HCIOJHHUTENBHBIX OPraHOB TOCYAAPCTBECHHOW BIACTH
cyonektoB Poccuiickoit enepanun' // C3 PD. 1999. Ne42. Cr. 5005.

%5 Tocranosnenne Koncrurymmonnoro Cyma PD or 07.06.2000 N 10-IT "ITo meny o mpoBepke
KOHCTUTYLIIMOHHOCTH OTHEIBHBIX ToNiokeHud Kouctutynuu Pecnybnuku Antait m ®enepaibHOTO
3akoHa "OO0 o0OmMX TNpUHOMIAX OpraHW3allMyd  3aKOHOJATENBHBIX  (NMPENCTABUTENBHBIX) H
WCIIOJTHUTENIBHBIX OpPraHoOB IOCYJAapCTBEHHOW BiacTH cyObekToB Poccuiickoit ®enepanun" // C3 PO.
2000. Ne25. Cr. 2728.

138 3akon MockoBckoit 06mactu ot 28.04.1995 Ne10/95-03 "O HOpsiAKE OT3bIBA AenyTaTa MOCKOBCKOM
obmactaoit Jlymsl" (mpunsT pemenneM Mocobiamymser oT 19.04.1995 Ne5/50) // TlommockoBHBIE
u3Becthst. Ne89. 18.05.1995.

337 Tlocranosnenne Koucturyrmonnoro Cyma P® or 24.12.1996 N 21-IT "Tlo neny o mpoBepke
KOHCTUTYIMOHHOCTH 3akoHa MockoBckoi obmactu ot 28 ampenst 1995 roma "O mopsiake OT3bIBa
nemytata MockoBckoit oomactaoit ymer" B cBsizu ¢ 3anpocoM CyneOHOM KOJUIETHH MO TPaKAAHCKUM
nenam Bepxosroro Cyna Poccuiickoit ®eaepamuu // C3 PD. 1997. No2. Cr. 348.

38 TIpoexr ®enepambHoro 3axoma Nel40421-3 "O6 orseiBe aemyrara I'ocymapcTBeHHOM JlyMbl
Oenepansaoro  CoOpanust  Poccmiickoit  @eneparun, W30paHHOTO IO  OJHOMAHIATHOMY
n3buparenbHoMy okpyry" (pexn., BueceHHas B ['J] ®C P®D) // CIIC "KoncynsranT [Timtoc".

139 Tocranosnenne I'J ®C PO ot 25.12.2002 Ne3526-111 T'JT "O mpoekre PeaepanbHoro 3akona N
140421-3 "O6 ot3wiBe gemytara locymapcrBenHoi Jlymbr Denepanproro Cobpanust Poccuiickoit
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Pa3sBuTHE HHCTUTYTA HAPOAHOH 32AKOHOAATEILHON HHUIIUATUBBI

Haponnas 3aKOHO/IaTeIbHas WHULIAATHBA ABIISIETCS dhopmoit
HEINIOCPEACTBEHHOIO  OCYIIECTBICHUS  HACEJIEHHUEM TIOCYJapCTBEHHOM  BIIACTH
IIOCPEJICTBOM BHECEHHUs IMPOEKTa HOBOI'O 3aKOHA, OTMEHbl WJIM U3MEHEHHUS paHee
IPUHATHIX 3aKOHOB C LIEJbIO MOCJIEIYIOIIET0 IPUHATUS TaKOr0 HOPMATHUBHOI'O aKTa
3aKOHOJIaTEJIbHBIM OPTaHOM COOTBETCTBYIOIIETO YPOBHs. be3ycioBHO, 1 NpUHATUS
HOPMATHUBHOTO aKTa HEOOXOJMMa ero MOAJIEPKKa JeIyTaTaMHu, OJHAKO CaMO IPaBoO
oOpallleHusi TpaxkJaH C MPEAJIOKEHHEM O TMPUHATHU TOrO WJIM HHOrO akTa u
NpEeCTaBICHNUE MPOEKTA TAKOTO aKTa MO3BOJISET IPaXKaaHaM OIpeeIEHHBIM 00pa3omM
BbIpaXXaThb CBOM MpoTecT JMUOO B OTHOIICHWU JEWUCTBYIOUIMX AakKTOB, JHOO B
OTHOIICHUU HEYPETYIMPOBAHHOCTH KaKOK-IN00 chephbl 0OIIECTBEHHBIX OTHOIICHHH.

BrnepBble mpaBOTBOpYECKAsl MHUIMATHBA TPa)KAaH MOJy4yuia 3aKpeIieHUue B
cT. 25 ®enepanpHoro 3akona oT 28 aerycta 1995 r. "OO6 oOmmx npUHIUNAX
OpraHu3allid MECTHOro camoynpasieHus B Poccuiickoir ®enepauuu: rpaxkiaHe
o0aany paccMaTpuBaeMoOil BOSMOXKHOCTBIO, TOJIBKO B TOM CIIydae, €Cii oHa OblLia
3aKpervieHa B yCTaBe MYHULHUIAIBHOIO 00pa3oBaHUs. AHaIOTH4HbIN DenepanbHbIi
3aK0H OT 6 OKTAOpst 2003 T. TAKYI0 OTOBOPKY HE CONEPIKHT  °, TOITOMY IpaKiaHe
MOTYT peaJ30BaTh MPABOTBOPYECKYIO HHHUIMATUBY '"HE3aBUCUMO OT HaJIUYUs
yKa3aHUsT Ha Hee B YyCTaBe MYHHIMIIAIBHOTO OOpa3oBaHUs M OTCYTCTBUS
MYHUIUIIAJIBHOTO IPABOBOIO aKTa MPEACTABUTEIBHOIO OpraHa MYHULUIIAIbHOTO
00pa30BaHMs, PETYJIUPYIOLIETO MOPAIOK peaIn3aluy IPABOTBOPUECKON NHUIIMATUBbI
rpa>1<z[aH"141.

B Poccumiickoir  ®enepanuu  mpaBO  HApOJHOM  IPABOTBOPYECKOM
(3aKOHOJATENIPHOW) WHUIIMATUBBI HE OBLIO TMPEAyCMOTpPEeHO Ha obmedenepaibHOM
ypoBHe. DenepalbHbIil 3akoH OT 6 OKTAOps 1999 roma "OO6 oOmMX NpUHIHMIAX
OpraHM3ali 3aKOHOJATENbHBIX (MPEACTABUTEIbHBIX) M UCHOJHUTENBHBIX OPraHoB
rocyJlapcTBeHHOM BiacTu cyOwbekToB Poccuiickoit ®enepamuun" mpeaycMoTpen
BO3MOXXHOCTh TPEIOCTaBICHUs] KOHCTUTyHHMeW (ycraBoMm) cyObekta P® mpasa
3aKOHOAATENFHOW WHUIMATUBBI Hapsily C JPYTUMH CYObEKTaMH JTOrO IpaBa
rpakJiaHaM, TPOKUBAIOIIUM Ha TeppuTopuu cyobekta PD. Bomee yem B nBaamaru
cyobekrax P® Takas BO3MOXKHOCTh HPEIYCMOTPEHA, B E);me CyOBEKTOB MOJIPOOHO
perjiaMeHTHpOBaHa - B AJTalCKOM Kpae142, BpﬂHCKOﬁM , Kany>1<01<0171144 obmacTsx,

®denepanuy, U30paHHOTO MO OJHOMAHAATHOMY H30HpaTenbHoMy okpyry" // C3 P®. 2003. Nel. Cr.

121.

“®enepanpupiii 3akon or 06.10.2003 Nel31-d3 "O6 0o6mIMX NPUHIKMIAX OPraHU3ALMM MECTHOIO

camoynpasnenns B Poccuiickoit @enepanun” // C3 PD. 2003. Ne40. Cr. 3822.

! Hynuenxo JI.A. TIpoGieMbl paBoBO#i periaMeHTaIiH IPaBOTBOPUYECKON HHHIMATHBBI TPAX/IaH B

Poccuiickoit @enepanuu // ['ocynapcTBeHHas BIacTh U MecTHOE camoympasierne. 2010. Ne2. C. 29.

142 C1.58 Vcraa (OcHoBHOrO 3aKkoHa) AINTAHCKOro kpast oT 5 wmroHs 1995 1. Ne3-3C // Tazera
" Anratickas mpasmaa”. Nel00. 14.06.1995.

13 C1.38 Vcraa Bpsmckoit obmacti ot 20.12.2012 Ne91-3 (mpumsit Bpsirckoii o6mactHoi Jlymoii
20.12.2012) // Odunmanbras bpsanmaa. Ne20. 21.12.2012; 3akon BpsiHckoit obnactu ot 10.12.1997
Ne32-3 "O mopsinke ocymIecTBIEHHS IpaBa 3aKOHOAATEIbHON MHHUIIMATHBEI B BpsSHCKyI0 00IacTHYIO
Hdymy" (npunsit bpsiackoii oonactHoit dymoit 27.11.1997) // bpsinckue uzBectust. Ne243. 25.12.1997.
3akon Kamyxckoit o6mactu Ne24 ot 03.06.1996 "O HapomHO#i MpaBOTBOpUECKOH HHHIMATHBE"
(npunsT moctaHoBieHUeM 3akoHoaarenpHOro Cobpanus Kamyskckoit oomactu ot 06.05.1996 N 493) //
Bectb. Ne123. 06.06.1996.
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r. Mockse®. Hanpumep, B r. MockBe npaBuia peaju3aluy paBa 3aKOHOJATEIbHON
MHUIMATUBBI B pACCMATPUBAEMBIN MEPHOJ] ObUIN Y>KECTOUEHBI: KOJTUYECTBO MOIHCEH
xuTeraed MOCKBBI, HEOOXOOUMBIX IS MOJAaYM NETULUU C TPEATIOKCHUEM O
MPUHATHN, U3MEHEHUH WM OTMEHE 3aKOHa ropoaa MockBbl, 0110 yBenuueHo B 2002
roJy € AECSITH 0 NATUAECITH ThICSIY qeIToBeK .

Bcenapoanoe o0cy:kaeHue U roJiocoBaHue

Baxnoe 3HaueHue I BBISBICHUS W BO3MOXHOTO TOCIEAYIONIETO yueTa
MHEHUIl BCEX KpyroB oOHIeCTBA HMEET MHCTUTYT BCEHApOAHOIO OOCYKICHHS
3aKOHOIIPOEKTOB — 'CBOEOOpa3HOE KOMILJIEKCHOE CPENICTBO, COeAMHsIoNIee B cebe
"KOHCTPYKTUB", @ TI0 HEOOXOJIUMOCTH H HpOTeCT"147, CONOCTABJIAIOLIEE PA3IUYHBIC
MHEHUS W TPEIJIOKEHHS, a TaKXKe CIIOCOOCTBYIOIIEEC BBIPAOOTKE ONMTHMAIBLHOTO
pemieHuss Tod wiau  wHOM mpoOnembl. Koncturymuwein PCOCP 1978 rona
peyCMaTPUBAIOCh, YTO HaWOOJIiee BAaXKHBIC BOMPOCHI TOCYAAPCTBEHHOW KHU3HU
BBIHOCATCSL Ha BCeHapojgHoe oOcyxaeHue (ct.5), a B 1988 romy ObuT HpUHSAT
CreNMaTbHBI 3aK0H ", a cama mpoleypa ACHCTBUTEIHHO HAXOIMIA OTPAKCHHC B
MOJIMTUKO-TIPABOBOM MPAKTUKE TOCYJapCTBEHHOTO CTPOUTENLCTBA. B mocTcoBeTckumii
MIEPHUOJ HHCTUTYT BCEHAPOTHOTO 00CYKICHHUS HAIIEN OTpakeHUE JIUIb B PernamenTe
I'ocynapcrBennoit {ymbl. CormacHo 4. 6 cr. 119 Permamenrta "I'ocynmapctBeHHas
Jlyma MOXET NpPUHATH PEIICHHE O BCEHAPOJHOM OOCYKICHHH 3aKOHOIPOEKTa,
PUHSTOTO B IEepBOM uTeHHH" . OfHAKO B paccMaTpUBACMBIA MEPHOJ JAHHAs
dbopMa BBISIBIICHUS MHEHHS Hapoja HU pa3y He Obula peaan3oBaHa, XOTS HHCTUTYT
BCEHApPOJIHOr0 00CYyXJeHHUs MOr Obl crocoOCTBOBaTh AKTUBHOMY BKJIFOUEHHUIO
TpaXIaH B TPOIECC BBHIPAOOTKUM WM TPHUHATUS DPEHMICHUH IO TOCYAapCTBEHHBIM U
00IIECTBEHHO 3HAYUMBIM BOIIPOCAM.

Yrto kacaeTcsi BCEHapOJHOTO TOJI0OCOBAHMS, TO CIEIYET CKa3aTh, YTO MHCTUTYT
pedepeHaymMa OKa3blBa€T camMo€ TMpsSMOE BIUSHHE HA XapakTep MPOTECTHBIX
otHomeHudd. [IpoTrecT MoOXkeT OBITh peanu3oBaH KaK Ha JTale BBIIBUIKCHHUS
WHUIUATUBBI pedepeHaymMa, Tak U B (HopMe aKTUBHOTO Y4YacCTHs B aruTallMOHHOMN
KOMIIAaHUM U TOJIOCOBAaHMM TIO0 Bompocam pedepenayma. OrpaHUUeHHE YKa3aHHBIX
BO3MOKHOCTEH Ha 3aKOHOJATEIHOM YPOBHE OKa3bIBaeT HETATHBHOE BIIMSHHE Ha
COCTOSTHUE TPAKJAHCKOTO 00IIeCTBa, MOPOXKAAET UHBIE (DOPMBI POTECTA.

B 1990 rogy Obutm mpWHSTHI JBa aKTa, UMEBIINE BAXKHOE 3HAYCHHUE IS
pasBuTHa uHCTHTYTa pedepenayma: 3akoH CCCP ot 27 nexabps 1990 roma "O

153akon . Mocksel ot 11.12.2002 Ne64 "O TPAKIAHCKON 3aKOHOAATEIHHOW HMHHUIIMATHBE B TOPOJIE

Mockge" // Becthuk Mapa u [IpaButensctBa Mockssl. Ne5. 22.01.2003.

146
Tam xe.

17 ABakpsn C.A. JleMokpaThsi IPOTECTHBIX OTHOIICHHUI: KOHCTHUTYIIMOHHO-TIPABOBOC H3MEpeHHe //
Koncrurynmonnoe n myaununansHoe npaso. 2012. Nel. C. 3 - 17. CIIC "Koncynsrant [Lnroc".

148 3akon PCOCP or 20 ampems 1988 r. "O HapomHOM 00CY)KICHUH BaXHBIX BOIPOCOB
rocyaapcTBeHHoH xu3HK" // Benomoct BepxosHoro Cosera PCOCP. 1988. Nel7. Cr. 540.
rocranosnenne I'J] ®C PP or 22.01.1998 Ne2134-11 TJT "O Pernamente I’ ocyaapcTBeHHOU Jlymbl
®denepanbroro Cobpanus Poccuiickoit @enepanun” // C3 PO. 1998. Ne7. Cr. 801.
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BCEHAPOJHOM TrojiocoBaHuu (pedepeHmyme CCCP)"™ u 3akon PCOCP or 16
okTsi0pst 1990 rozma "O pedepenayme PCOCP"™.

TpaauumoHHO KPyT BOIPOCOB, KOTOPbIE MOTYT M, HA00OPOT, HE MOTYT OBITH
IpeIMEeTOM paccMOTpeHHs: Ha pedepeHayme, ompexaensercss B 3akoHe. Ha
pedeperaym CCCP morium BBIHOCHTHCSI BOMPOCHI, OTHECEHHBIE K BeaeHuto Coro3a
CCP, a umenno 1) npunstue HoBoro 3akoHa CCCP; 2) m3meHeHue OO OTMEHA
3akoHa CCCP wiM ero OTHENbHBIX [OJIOKEHWW; 3) TPUHATUE pELIEHuS,
MIpEAONPEACIISIONIET0 OCHOBHOE cojepxkanue 3akoHoB CCCP u apyrux akrtoB; 4)
BBISIBIICHHE OOIIECTBEHHOI'O MHEHHMsS MO HHBIM HauOojiee Ba)XHBIM BOIPOCAM,
HaxomsmuMes B BeaeHnn Coroza CCP. He Morim OBITH NMpEaMETOM BCECOIO3HOTO
pedepenayma crnenyromme Bompockl: 1) o rpanumax Coroza CCP, rpanmmax
pecny6iuK; 2) 00 U3MEHEHUHU CTaTyca U TEPPUTOPUAIBHOMN LEIOCTHOCTU peciyOIuK,
ABTOHOMHBIX 00JIaCTe M aBTOHOMHBIX OKpYyroB; 3) 00 oOecriedeHHH OOOPOHBI M
0e30MacHOCTH TOCyIapcTBa; 4) O MPUHATHH YPE3BBIYAMHBIX M HEOTJIOXKHBIX MEp IO
oxpaHe OOIIECTBEHHOTO MOpPSAKA, 3allUTe 3A0POBbS U 0OE30MAaCHOCTH TPaKIaH; 5)
BONPOCHI, CBS3aHHBIE C Ha3HAUYEHHEM U OCBOOOXJCHHEM JOJHKHOCTHBIX JIHII,
oTHocsimuecs K komrnereHuu Cwe3ga HaponHblx aenyTtatoB CCCP u BepxoBHoro
Cosetra CCCP; 6) Bompochl, KacaroIIrecs: BBITIOJHCHHs 00s3aTEIbCTB, BBITCKAIOIINX
U3 MexayHapoaHbix Joroopos Coroza CCP.

[Ipeamerom pedepernyma PCOCP mornu crate Hanbosiee Ba)KHBIC BOMPOCHI
roCyJIapCTBEHHOM M oOmecTBeHHOH xu3Hu PecnyOnuku. 3akon PCOCP ne nasan
Oosee moapoOHON pacmIU(PpPOBKU O TOM, KaKhe 3TO MOTYT OBITh BOIPOCHL. B To ke
BpEMS ONPEIEISUICA MEPEeYeHb BOIPOCOB, KOTOPbIE HE MOIJIM ObITh BBIHECEHBI Ha
pedepenaym: 1) Bompocsl 00 U3MEHEHUH CTAaTyca U TEPPUTOPUATBHON HEIOCTHOCTU
cyonexroB Denepanuu; 2) o Haorax, 0pkere; 3) 00 aMHUCTUY, IOMUIOBAaHUY; 4) O
Ype3BbIYAHHBIX M CPOYHBIX Mepax IO OOEeCHeueHHI0 OOLIECTBEHHOIO MOpSIKa,
3J10pOBbsI U O€30MACHOCTH HACEJICHMUS.

[IpaBom mpunsaTHs pemenus o pedepennyme PCOCP obnagan Cwesn
HapoaHbix aenyTtatoB PCOCP, a B nepuonbl Mexay cbe3namu - BepxosHbiii Coser
PC®CP. [Ipu stom TpeboBanue o Ha3zHaueHuu pedeperngyma PCOCP morno ObITh
3asBJIEHO JIMOO HE MEHee YeM OAHUM MIUTHOHOM TpakaaHn PCOCP, umeromux npaso
Ha ydacTue B pedepeHayme, MO0 He MeHee YyeM OJHOW TPEeThlo OT 0OIero umcia
HaponHblx gernyratoB PCOCP. MuHunmatuBa mnpoBeleHHs pedepeHayma Moria
UCXOAUTh OT TOCYJAapCTBEHHBIX M  OOILIECTBEHHBIX OpraHOB, KOJIJIEKTUBOB
NPEIIPUITHN, yUPEXKIEHUN U opranu3anuii, otaenbHbixX rpaxaad PCOCP, onnako eé
peannzanus ObLIa BO3MOXKHA UCKJIIOYMTEIBHO Yepe3 OpraHbl, 00Jajaroliye npaBoM
Ha3zHaueHUs pedepeHayma, U JIuL, 00JalalouX NpaBoM TpeOOBaHUS O Ha3HAUYEHHUH
pedepenayma.

Jns peanuzanuu mpaBa TpeOoBaHUS pedepeHIyMa TpakJaHaMU HEoO0XO0IUMO
ObT0O COOpaTh COOTBETCTBYIOIIEE KOJIMYECTBO moamuce. MuunmatuBa cOopa
NOJAIMUCEN MOIJIa HUCXOJUTh KAaK OT OTIENbHOIO TpakJaHWHA, TaK U OT TPYIIIBI
rpaxkJiaH, WMEIOIIMX MpaBo Ha ydactue B pedepenmyme. Jns cOopa moamucei
HEOOXOIMMO  CO3JaHME HWHHMLIMATHBHBIX Tpynnm  pedepeHayma, [Uid  Yero
npelycMaTpuBaiach — CleAyolias —Ipoleaypa: s pelieHus  Bompoca O

130 3ax0m CCCP ot 27.12.1990 Nel869-1 "O BCeHapoaHOM rosiocoBanuu (pedpepenagyme CCCP)" //
Benomoctu CHJ CCCP u BC CCCP. 1991. Nel. Cr. 10.

B 3akon PCOCP or 16.10.1990 Ne241-1 "O pedeperiyme PCOCP" // Benomoctn CHJ[ 1 BC
PCOCP. 1990. Ne21. Cr. 230.
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HE0O0XOIMMOCTH NPOBeeHUs pedepeHayMa npoBoasrcs coopanus rpaxaad PCOCP
(re menee 300 rpaxxgan PCOCP, umerommx mpaBo y4yacTBOBaTh B pedepeHyme), Ha
KOTOPBIX  TOATBEPXKIAeTCs  HEOOXOOUMOCTh MpPOBEACHUS  pedepeHaymMa U
yTBEpKIAeTcs TEKCT, BBIHOCHUMBI Ha pedepeHayM, a Takxke u30upaercs
UHUIMATHBHAs Tpymmna pedepeHayma B coctaBe He MeHee 10 yenoBek.
WuunmaTtuBHas TpyMNia PEerucTpUpOBaNach B MPE3UIUYME WU HCHOJHUTEIBHOM
KOMUTETE PalOHHOro WM ropojackoro CoBera HapOAHBIX JEMYTaTOB IIO MECTY
npoBeneHus coopanusa. Ha cOop moamuceld OTBOIUIOCH TPU Mecsla CO JHS BbIIAUH
CBUJIETEJILCTBA O PETUCTPALIUY NIEPBOM U3 CO3AAHHBIX HHUIIMATUBHBIX TPYIIIL.

g Toro 4toObl pedepeHayM ObUT MPU3HAH COCTOSBUIMMCS, B HEM JOJKHBI
OBLIM MPUHATH y4acTHe HE MeHee MoJa0BUHBI rpaxkaad PCOCP, umeromux npaBo Ha
yuactue B pedepenayme. Ecnu pedepeHnym mnpusHaBaics HECOCTOSBIIUMCS,
IIOBTOPHO TOT € BOIIPOC MO PAaCCMaTPUBAThCSI HE PaHEE YEM Uepe3 /1Ba roja.

JUis TpuHATUS pElIeHUs 10 BbIHECEHHBIM Ha pedepeHIyM BoIpocam
HeoO0XonuMo ObLIO, YTOOBI 33 HUX TPOTOJOCOBai0 OoJiee TOJOBHUHBI TPaXKIaH,
npunaswux ydactue B pedeperayme. OqHako Mo BONpocam MPUHSTHS, U3MEHEHUS U
noronHerns Koncturynun PCOCP nmnst mpuHsTHS pemeHus Obulo HEOOXO0IMMO,
yTOOBI 32 HHMX MPOTOJ0cOoBalio Oojee mosioBuHBI rpaxiaaH PCDCP, snecenmvix 6
cnucku IS ydactusi B peepeHayme.

3akon CCCP copepxal B I€JIOM CXOXKHE TMpaBUja HHUIUUPOBAHUS U
npoBeneHuss pedepeHayMa, MOITOMY OCTAHOBUMCS JIMIIb HAa OCOOBIX  €ro
TpeboBaHusX. Kpyr HHUIIMATOPOB BCECOIO3HOTO pedepeHyma Obl1 0ojiee IHPOKUM:
uHHIMaThBa nposeneHus pedepenayma CCCP morna npunamiexars 1) rpaxaanam
CCCP; 2) Coe3ny napoaubix aemytatoB CCCP; 3) BepxoBaomy Cosety CCCP; 4)
Cogety Coro3a u Coery Hanmonansnocreii; 5) [Ipesunenty CCCP; 6) pecrybinkam
B JIMIIE UX BBICHIMX OPraHOB rocyAapcTBEHHOW BiacTu. [Ipu sTOoM Ans peanuszaiuu
MHHUIMATUBBl TpoBeneHus pedepennyma rpaxaaHamu CCCP mox TpeboBaHueM O
pedepenaymMme HEOOXOIMMO OBLUIO cOOpaTh HE MEHEe JBYX MHIIJTMOHOB IOJIMUCEH
rpax/iaH, o0JajaloUIMX MpPaBOM YydYacTBOBAaTh B pedepeHayme, a HHUIMATHBHAsS
rpyIna, KoTopasi peructpupoBaiack LlenTpanbaoit komuccueit pedepenagyma CCCP,
JIOJDKHA OBbLIa COCTOSITh HE MEHEe YeM U3 CTa 4elloBeK. PeleHue (3aKOH MM MHOE
pelieHue), TOCTaBJIeHHOE Ha peepeHAyM, CUYHUTANOCh MPUHATBIM, €CIH B
rOJIOCOBAHUHU YYaCTBOBAJIM 0oJjiee MOJOBHUHBI TPakJaH, BHECEHHBIX B CIHCKH IS
TOJIOCOBaHUS, W B pe3yibTaTe pedepeHayMa ero ofoOpwin 0Oojiee IMOJTOBUHBI
rpax/iaH, NMPUHIBIIUX YYacTHE B TOJOCOBAaHMH. VICKIIOYEHHMH W3 3TOro InpaBHia
3akoHom CCCP He npenycmaTpHuBasIoCh.

@daKkTUYEeCKH B COOTBETCTBHM C PACCMOTPEHHBIMU 3aKOHAMHU OBIJIO TMPOBEJIEHO
Tpu pedepenayma: pedeperaym CCCP 17 mapra 1991 roma m nBa pedepenmyma
PCOCP (17 mapta 1991 rona u 25 anpenst 1993 rona).

Opnaxo B ucropuu Poccun nmen mecto eni€ oauH pedepeHnaym — pedepeHiym
12 nexabps 1993 rona, Ha KOoTOpoM ObUTa MpuUHsATA JAedcTBYrouass KoHcTuTyus.
Opnnako, HECMOTpsT Ha CYIIECTBOBaHHE JEWCTBOBABIIEr0 B TOT MOMEHT 3aKoHa
PCOCP, pedepenaym mnpoBoawics He IO €ro HOpMaM, a B COOTBETCTBHU C
[Tono>kxeHneM O BCEHApOAHOM TrosiocoBaHMU 1O mpoekTy Konctutyuuu 12 nexabps
1993 roma'?. KmoueBoe ormmume mamHOoro Ilomoxkenmst ot 3akoma PCOCP
3aKJII0YajaoCh B TOJBEJCHHUH HUTOTOB BCEHApOAHOro royiocoBanus: KoHcTUTyIus

152 V1B. YkazoMm [Ipesunenta PO ot 15.10.1993 Nel1633 "O mpoBeneHUH BCEHAPOHOTO TOJIOCOBAHMS
no nipoexty Koncrurynun Poccuiickoit @enepaunu” / C3 PO. 1993. Ne42. Cr. 3995.
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Poccuiickoit @enepanuu cuurtanach NPUHATON, €CIIU 3a €€ NPUHATHE IIPOr0JIOCOBAIIO
Oosee 50 mporieHTOB W30Mparesei, MPUHSABIINX yYacTHE B TOJOCOBAHWH, a s
NPU3HAHUS BCCHAPOAHOTO rOJIOCOBAHUS COCTOSIBIIUMCS B HEM JIOJKHO OBLIIO IPUHSATH
ydactie He MeHee S50 TpOIEHTOB 3aperMCTPUPOBAHHBIX HW30MpaTeneii, T.e.
CYILIECTBEHHO CHH)XKaJOCh KOJIMYECTBO HEOOXOAMMBIX Uil MpHHATUS KOHCTUTYLUH
rojiocoB. BBuay TOro, 4ro B TOJOCOBAaHUM NpPHUHIO ywacTue 54,8 mpoLeHTa
uzbupareneii, a 3a npuHaThe KOHCTUTYLMH BBICKA3aloCh TOJNBKO 58,4 mporieHTa
u30uparesneil, NPUHSABIIUX B TOJOCOBAaHWU, HEOOXOJUMO OTMETUTh, 4YTO IPHU
npoBeneHnH pedeperayma B coorBeTcTBUU ¢ 3akoHOM PCDCP pe3ynbTaThl ObLTH ObI
WHBIMU: penieHre He Obuio Obl mpuHATO. HO gake mpu paccMOTpeHUHu pe3ysibTaToB
COCTOSIBILIETOCSI BCEHAPOJHOTO T'OJIOCOBAHUS HEOOXOIUMO TOBOPUTH O TOM, 4TO 23
MWJUIMOHA TPAXKJAH BBIPA3WIM CBOM NPOTECT MYTEM TOJIOCOBAHUS MPOTUB IIPOEKTA
Koncrurynumu.

JlanpHeliiiee  pa3BUTHE 3aKOHOJATENbCTBA O pedepeHaymMe 11O IO
cinenytomemy myTH. Koncrurymuss PO mpoBosriacuna pedepenaym (Hapsmy c
BbIOOpaMHM) BBICIIUM HETIOCPEICTBEHHBIM MPOSBICHUEM BllacTH Hapona (4.3 ct.3). B
pasButHe nonoxxkeHnit Koncturynuu O0bu1 npuaatT OenepainbHblii KOHCTUTYLIMOHHBIN
3akoH OT 10.10.1995 Ne2-®K3 "O pedepenmyme Poccuiickoit d)enepaunn"m.

[Ipenmerom pedepenymMa MOTIH OBITH 3aKOHOTIPOEKTHI, ICHCTBYIOINE 3aKOHBI
U Jpyryue BONPOCHl rocyaapcTBeHHoro 3Hauenus. Ha denepanvueiii pedeperaym He
MOTJIM BBIHOCUTBCS CJEAYIOIIME BOIMPOCHL: 1) HU3MEHEHHE cTaryca CyObEeKTOB
Poccuiickoit ®depepanuu; 2) MOCPOYHOE TMpEKpaIlieHUE WM TPOJUICHHE CpOKa
nonHomounit  Ilpesunenra, Cosera @Penepanun, ['ocynapcrBeHHolt [lywmsl,
NpoBeJeHNUH JOoCcpouHbIX BbIOOpOB Ilpesunmenta, [ocymapctBenHoi Jlymbl wiu
nocpounoe (opmupoBanne Coera Dexepanuu MO0 OTCpPOUYKA TAKUX BBHIOOPOB
(bopmupoBanus); 3) NpUHATHE U U3MEHEHHE (eIepaTbHOTO OF0KETa, UCTIOJTHCHHUE U
U3MEHEHHE BHYTPEHHMX (DMHAHCOBBIX 0053aTeNbCTB TrocyaapcTBa; 4) BBEICHHE,
M3MEHEHHE U OTMeHa ¢eiepaibHbIX HaJOTOB U cOOPOB, a TaK)Ke OCBOOOKIEHUE OT UX
yIUIaThl; 5) NPUHATHE YPE3BbIYANHBIX U CPOUHBIX MEp IO 00ECIEUECHUIO 3/J0POBbS U
0e30macHOCTH HaceneHus, 6) aMHHCTHS © ToMmMuioBaHue. Ilpu »TomM o0cobo
0TMEYaJIoCh, YTO BOIPOCHI, BRIHOCUMBIE Ha pedepenaym Poccuiickoit denepanuu, He
JIOJIKHBI OTPAaHUYMBATh WJIM OTMEHSTh OOIIETPU3HAHHBIE paBa U CBOOO/IbI YETIOBEKA
Y TPaXXJaHUHA U KOHCTUTYIIMOHHBIE TAPAHTUU UX peaTIU3aliu.

Uckmouanoces mnpoBeneHue pedepeHaymMa B - YCIOBUSX BOEHHOTO WIIU
YpE3BBIUAHOIO IIOJIOKEHUS, BBEIEHHOIO Ha Bcel Tteppuropun Poccuiickoit
Qenepalii, a TaKkKe B TEUYEHHE TPEX MECALIEB IOCIE€ OTMEHbl BOECHHOTO WM
Ype3BBIYAHOTIO MOJIOKEHUS.

Wuunmatopamu nposeneHust pedepenayma Poccuiickoit denepanuu MoOriu
CTaThb HE MEHEE uUeM JBa MWIUIMOHA rpaxiaH Poccuiickoii ®enepanuu, UMEOINX
IpaBo Ha yuyacTue B ¢enepaibHoM pedepenayme, m1udo Koncturynuonnoe Cobpanue
B ClTyyae BbIHECEHUs Ha pedepeHyM npoekta HoBoi KoHcTuTymm.

Jia  peanu3anMM MHULMATUBBI TMpOBEACHUA pedepeHaymMa TrpakJaHaMu
IPEIoarajloch CO3JAaHME MHMIIMATUBHOM Ipynnbl B KoiuuecTBe He MmeHee 100
YeJIOBEK, KOTOpas perucTpupoBaiach H30HpaTeNbHON KOMHUCCHEH cyObekTa
Poccuiickoit @enepannu, Ha TEPPUTOPUN KOTOPOT'O POKUBAET OOJIBIINHCTBO YJICHOB
WHULAATUBHOW TPYTIIHIL.

158 3 P, 1995. Ned?2. Cr. 3921.
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Pedepennym mnpuszHaBaics COCTOSBIIUMCS, €CIHM B TOJOCOBAaHHH TPUHSIIO
ydactue Oosiee MOJIOBUHBI IpaKAaH, UMEIOIIUX IMPaBO Ha ydyacTue B pedepeHayme
Poccuiickoit deneparyu, a Ui NPUHATUS peLIeHUs TpeOOBaIoCh, YTOOBI 32 HETO B
neiaom 1o Poccuiickoii denepanuy MmporojocoBasio 0ojiee TOJOBHHBI TpaKIaH,
MPUHSBILIUX YYaCTUE B TOJOCOBAHUMU.

Bo Bpemst neificTBUS pacCMOTPEHHOI'O 3aKOHA IPaBO TpakJaH Ha MPOBEJICHUE
pedepenayma Ha (enepanbHOM YpOBHE HE OBUIO peali30BaHO HU pasy, XOTs
MOMBITKH HHULHHPOBATh IIPOLEAYPY pedeperyMa MpempHHIMAINCh .,

28 urons 2004 roga 6bu1 mpuHAT DenepanabHbIil KOHCTUTYMOHHBINA 3aKOH No5-
®K3 "O pedepernyme Poccuiickoiit epepamun™> (nanee "3akoH o pedepermyme”),
KOTOpBIA MPOJOJDKWII JIMHUIO Ha OrPaHUYEHHE BO3MOXHOCTU IIPOBEICHUS
dbenepabHOTO pedepeHayma.

Pedepenaym mpoBOOUTCS 1O  BOMpPOCAaM TOCYAApCTBEHHOTO  3HAUCHHUS.
[Tpenmerom denepanbHoro pedepeHayma MoxkeT ObITh MPOeKT HOBOM KoHcTutymmu
Poccuiickoit ®@enepanuy, MpOEKT HOPMAaTUBHOIO aKTa WM BOIIPOC, 00s3aTENbHOE
BbIHECEHHE Ha pedepeHIyM KOTOPBIX MPEeAyCMOTPEHO MEKIYHAPOIHBIM JIOTOBOPOM
Poccniickoit denepanuu, a TakkKe HHBIE BOIIPOCHI, OTHECEHHbIe KoOHCTHUTYynMEH K
BeneHuto Poccuiickoit denepainmu UM K COBMECTHOMY BeaeHUIO Poccuiickoii
®Oenepannn u cyonrexkToB Poccuiickoii deneparuu.

3akoHom o pedepernayme 2004 roma B TEpBOHAYAIBHOW pEIAKIMH OBLIT
IPELyCMOTPEH CIEAYIOIUNA IIUPOKUA KPYr BOIPOCOB, IO KOTOPBIM HE MOXET
npoBoauThes pedepenaym: 1) 00 wu3MeHeHMHM cTartyca CcyObekTa (CyOBEKTOB)
Poccuiickoit  ®enepanuu, 3akperuieHHoro Konctutyuued; 2) o JOCPOYHOM
MpeKpaleHuy Wik MpoJyieHnH cpoka nonHomounii [Ipesunnenta, I'ocynapcTBeHHOM
Jymbl, O OpOBEOEHUMM  JOCPOYHBIX  BbIOOpoB  IIpesunenrta,  nemyTaroB
['ocynapcrBennoit J{ymbl 1100 0 mepeHeceHUH CPOKOB MPOBEIECHUS TaKUX BHIOOPOB;
3) o0 wu30OpaHMH, O Ha3HAYEHUU HA JIOJDKHOCTh, JOCPOYHOM MPEKpaICHUH,
NPUOCTAHOBJIEHUU  WIM  TOPOMJEHUH  TMOJHOMOYMM  JIMI,  3aMEIIalolnuX
rocyiapcTBeHHble JoKHOCTH Poccuiickoit deneparuy; 4) 0 mepcoOHaILHOM COCTaBe

%% Hanpumep, mo Bompocy "Cumracte nu Bbl HeoGXOZMMEIM  0ObeanHeHne Poccmiickoii  ®Pemepamun u
Pectry6mukn  Bemapyce B meMokparmueckoe (eiepaTHBHOE — NPaBOBOE TocyaapcTBO?" OBLUIO OTKa3aHO B
MPOBEICHUH pedepeHyMa B CBSI3H C HEZOCTATOYHBIM KOJIMYECTBOM JCHCTBHUTEIBHBIX NMOJNUCEH B MOJJECPIKKY
pedeperayma. Cm. [Tocranosnenne LIUK PD ot 14 suBapst 2000 . N 69/789-3 "O nokyMmeHTax, pecTaBIeHHBIX
B lleHTpanbHylo m30upaTenbHylo Komuccuio Poccmiickolt ®enepanuy B CBS3M ¢ WHUIMATHUBOM IPOBEEHHS
pedepernayma Poccuiickoit Denepamuu" // "Bectauk lLlentpuzbuproma P®", N 3, 2000; mo aHamorunyHou
npu4rHe OBUIO OTKAa3aHO B TNPOBEACHUM pedepeHayMa Mo YeThIpEM BOMPOCAM, KACAOIIUMCS PACIIMPEHHS
NPaBOBBLIX U MOJIUTUYECKUX l"apaHTl/Iﬁ 3alIUThI YaCTHOM CO6CTB6HHOCTI/I, yFOHOBHOI;'I OTBETCTBEHHOCTHU €IYTAaTOB
TocynapctBennoit ymel n wienoB Cosera Peneparyy, y4acTuss BOSHHOCTYXAIIUX B OOEBBIX ACHCTBUAX B
JIOKaJbHBIX KOH(pIMKTaX, npaBa [Ipesunenrta otnpasiiate B otcTaBKy [IpaButensctBo. CM. [loctanosnenune LUK
Poccun ot 17.02.2000 N 84/996-3 "O mokymeHTax, MpeICTAaBICHHBIX B L{eHTpanbHyIo n30HpaTenbHyI0 KOMACCHIO
Poccuiickoit depeparn B CBSA3U ¢ MHUIUATHBOW TIpoBeieHUs pedeperayMa Poccuiickoit depepanun” / BecTHrk
Hentpuzodupkoma PD, N 10, 2000; B CBS3U C HEAOCTATOYHBIM KOJIHYECTBOM JIOCTOBEPHBIX MOIMUCEH OBLIO
OTKa3aHO B IpOBeAeHHMH pedepeHayma mo Bompocam «1. Bel 3a 3amper BBO3a M3 JpPYrHX TOCYyAapcTB Ha
TeppuTopHio PoccuM paguoakTHBHBIX MaTepualioB Ha XpaHEHHE, 3aXOpOHeHHe U mepepaboTky? 2. Ber 3a To,
4yTo0bI B Poccuu OblT (eiepanbHbIil rOCYAapCTBEHHBIN OpraH 10 OXpaHe OKPY’KaIoMIeil Cpebl, OTASIbHBIN KaK OT
OpraHoB 10 MCIMOJIB30BAHHIO, TAK U OT OPTaHOB MO YHPABICHUIO MPUPOAHBIMU pecypcamu? 3. Bbl 3a TO, 4TOOHI B
Poccun Oputa rOpHIMYECKH CaMOCTOATENbHAs TOCyAapcTBeHHas jecHas cimyx0a?» Cw. IlocranoBnenme LMK
Poccrm ot 29.11.2000 N 116/1188-3 "O mokyMmeHTax, IpeACTaBICHHBIX B lleHTpanbHyI0 W30MpaTeNbHYIO
komuccuio Poccuiickoit deneparyin B CBSA3U ¢ MHUIUATHBOW TIpoBeieHUs pedeperayma Poccuiickoit deneparun’”
I/l Becrauk Ilentpuzbupkoma P®, N 23, 2000; 01 okts6ps 2002 r. M3buparenbHas komuccus: KpacHomapckoro
Kpasi NpHHsJIA YeThIpe pelleHHs o0 OTKa3e B PErMCTPAalliM MHULNMATUBHBIX TPYII HAa TOM OCHOBAaHHWH, YTO
MPEAIOKEHHBIE BOIPOCHI HEe co0TBETCTBYIOT KoHctutymmu PO u ®K3 o pedepennyme, T.K. mpeaycMaTpuBaioT
BO3MOXHOCTb OTPAaHHUYEHUsI OOLICITPU3HAHHBIX MPaB YeI0BEKa U IPaskAaHUHA.

1% C3 P®. 2004. Ne 27. Cr. 2710.
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denepanbHBIX ~ OpraHOB  TOCYNAapCTBEHHOW  BJIACTH, HHBIX  (eAepaibHBIX
TrOCYJapCTBEHHBIX OpraHoB; 5) 00 wu30paHuM, O JOCPOYHOM MPEKPAIICHUH,
MPUOCTAHOBIICHUN WJIM TPOJAJICHUH CPOKa MMOJHOMOYUN OpraHoB, 0Opa3OBaHHBIX B
COOTBETCTBHUH C MEXKIYHApOJIHBIM J0roBOopoM Poccuiickoit ®eneparuu, b0
JOJKHOCTHBIX JIHII, U30MPAEMBIX WM Ha3HAYAEMbIX HA IOJDKHOCTH B COOTBETCTBUU C
MEXIYHApOAHBIM JOoroBopoM Poccuiickoin @denepannn, a Takke O CO3JaHUU TaKHX
OpraHoB JIMOO HA3HAYCHHUH HA JIOJKHOCTh TAKUX JIMII, €CITU UHOE HE MPETYyCMOTPEHO
MEXIyHapOAHBIM J0roBOpoM Poccuiickoii denepanuu; 6) O NPUHATHAU U 00
u3MeHeHnn (enaepanbHOro OOJDKETa, WCIOJHEHWM W W3MEHEHWHW BHYTPEHHUX
(dbuHaHCOBBIX 00s3aTenbeTB Poccniickoit denepanuu; 7) 0 BBEACHUH, 00 N3MCHCHHUH
U OTMEHE (eaepalbHBIX HAJIOTOB M COOpPOB, a Takke 00 OCBOOOXKICHHUU OT HUX
YIUIaThl; 8) O MPUHATHH YPE3BbIUAWHBIX U CPOUHBIX MEP MO 00ECTIEYEHUIO 3J0OPOBBS U
0e30IMmacHOCTH HacelleHus; 9) 00 aMHUCTHUU U O TIOMUJIOBAHUH.

[Ipu sToM B nuTepaType cHOpaBeIIMBO oTMedaercs, 4To "KoHcTuTyuus He
yCTaHABJIMBAET OTPAHWYCHUN B OTHOIICHWH Mpeamera pedepeHayma <...> U HE
JIeJIETUPYET 3aKOHOAATENI0 MPAaBO MX YCTAHABIMBATE' ~~, KPOME TOro, "OTCYTCTBHE
MPEeIMETHOTO OrpaHWdYeHUs pedepeHayma B KOHCTUTYIIMHM TOBOPHT O TOM, YTO
KOHCTUTYLMOHHBIA 3aKOHOJATENb CTPEMMWICS K MAKCUMaJIbHO IEMOKPATUYHOMY M
IUPOKOMY PEryJIMPOBAaHUIO MHCTUTYTA pe(bepeHnyMa"157, OJIHAKO 3aKOHOJIATEIbHOE
peryaupoBaHue MOLLUIO [0 APYTOMY IIYTH.

Kpome Ttoro, B 3akone 2004 roma, mo cpaBHEHHIO ¢ 3akoHOM 1995 ropna,
paciidpeH mepeyeHb OOCTOSTENbCTB, HCKIIOYAIOUX MpoBeAeHHe pedepenayma:
pedepeHaIyM Takke HE MOXKET OBITh TPOBEACH B IOCIEIHUN TOJA IOJTHOMOYUN
[Ipesunenrta, I'ocymapctBenHord Jlymbl W B TEpHOJ H30MpaTeIbHOW KaMIIaHUH,
IIPOBOJIMMOM OJTHOBPEMEHHO Ha Bcel Teppuropuu Poccuiickont @enepanuu.

B oTHOmEHMM JaHHOrO OrpaHWYEHUsT B JIUTEPaType CIOXKWINCH [IBE
MPOTHUBOIIOJOXKHBIE TOYKH 3peHus. Psii aBTOPOB cuWTaer, 4TO [AaHHBIA 3amper
palMoHaIeH, TIOCKOJIBKY BO BpeMsl HW30WpaTeIbHOM KaMITAaHWHM "THIIOTETUYECKH
BO3MOXXHO HCHOJb30BaHUE pedepeHaymMa B TOMYJIHCTCKUX nemix" 8. Oxnaxo
OOJILITMHCTBO ~ KOHCTHUTYLIMOHAJIMCTOB, HECMOTpS Ha  OTJACIbHBIE  pEHICHUS
Koncrurynumonnoro Cyna PO, MPUACPKUBACTCSI MHEHHS, YTO ''BBEICHHbBIC
OTpPaHUYECHUS BPsIJ JIM COPa3MEPHBI U paSYMHBI"160.

WNuunmatopamu npoBeneHUs pedepeHayMa MOTyT cTaTh 1) He MeHee 4eM JBa
MWIIMOHa rpaxaaH Poccuiickoit denepanuy, HMMEOIMX IPAaBO HA y4acTHUE B
pedepeHayme, OAHAKO U PU YCIOBUH, YTO HA TEPPUTOPUH OJHOTO cyOBhekTa PO
WM B COBOKYITHOCTHU 3a TpejeiaMu TeppuTopur PO HaXOAUTCS MECTO KUTEIHCTBA

156 Amnppeera I'., Bepemjarun A., Crapoctuna WM. [Iepu mis pedepenayma npuoTKpsiBatoTcs? //

CpaBHutenbHOEe KOHCTUTYIIMOHHOE 0003peHue. 2007. Ne2, CIIC "Koncynbrant [mtoc”.
157
Tam xe.

158
IleryxoBa H.B., bapnamoB A.M. IIpaBoBble OrpaHMu€HuUs] BPEMEHU UHULIMUPOBAHUSI, HA3HAYECHUS

U mpoBeJeHusT pedepeHIyMOB: KOHCTUTYIIMOHHO-TIPAaBOBOW ombIT Poccuu M 3apyOexHbIX cTpaH //

Cospemennoe npaso. 2010. Ne4. C. 55 - 58. CIIC "KouncynsranT [Imroc".

159 ITocranoenenune Koncrutymmonnoro Cyna P® ot 11.06.2003 NelO-IT ¢ ocoObIM MHEHHEM CyIbU

Koncturynnonnoro Cyna P® B.O. Jlyunna, ocoOsiM MHeHHEM cynpn Koncturynmonnoro Cyma PD

B.I'. SIpocnaBuesa // C3 P®. 2003. Ne25. Cr. 2564.

160 Kypsiaas M.M. IIpoGuiembl peanusaiuu mnpaBa rpaxjaan Ha pedepenaym // IIpaBo u nosjuTuka.

2005. Ne9. CIIC "Koncynsbtant [Troc".
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He Oonee 50 Teicsy u3 Hux; 2) KoncrurymumonHoe CoOpanwue; 3) denepaibHble
Oprasbl TOCYJIapCTBEHHOH BJIACTH.

CyIIecTBEeHHO YCIIOXKHEH MOPSIIOK WHUIIMUPOBAHUS pedepeHayma rpakJaHaMu
P®. NHunmatuBHas Tpymma 1Mo MpoBeACHHIO pedepeHayMa JO0HKHA COCTOSATh W3
PETHOHANBHBIX TOATPYMI, CO3JaBaeMbIX Oojiee YeM B TIOJIOBUHE CYOBEKTOB
Poccuiickoit @enepaunu. [Ipu 3TOM B KaXKAyl0 pPErMOHAJIbHYIO MOATPYHIY JTOJHKHO
BxoauTh He MeHee 100 ywyacTHUKOB pedepeHIyMa, MECTO JKHUTEIbCTBA KOTOPBIX
HaXOAWTCS Ha Teppuropuu Toro cyowekra Poccuiickoit denepauuu, rae Takas
noarpymnmna obpasoBana. [Ipu mpoBeseHuu coOpaHus PETrHOHATBHOW MOATPYIIIH,
HEO0OX0UMOro A €€ perucTpanuu, MOJAMUCH YYACTHUKOB JIOJDKHBI HOTApHAIBHO
ynoctoBepsAThes. JlaHHoe TpeboBaHHe HE Oe3 OCHOBAHUI B JHUTEpaType 0003HAYCHO
Kak "OecrmpeneAeHTHOE B MCTOPUM IPaBOBOW perjaMeHTallud HWHCTUTYTOB
HEIIOCPEACTBEHHOW  JEMOKpaTUM B Poccnn"*®™.  Pernonassusie MOATPYIIIBI
PETUCTPUPYIOTCS U30UPATEIHHBIMU KOMUCCUSIMU CyOBEKTOB, IIPU 3TOM COOTBETCTBUE
BONpPOCOB  pedepeHaymMa  TpeOOBaHUSAM  3aKOHOJATENbCTBA  YCTAHABIMBACTCS
IlenTpanpHOI M3OUpaTenpbHOM KoMuccuen Poccuiickori denepanuu, KOTopas Takke
PETUCTPUpPYET MHHULIMATHBHYIO TPYIIY IO HPOBEIEHHIO pedepeHaymMa U BOIPOC
(Bompochl) pedepennyma. I[Ipy 3TOM CpoK € MOMEHTa pPETUCTpallMU IEePBOM
pPErMOHAJIBHOM MOATPYIIIEI JO MOMEHTA OOpallleHusl C X0JaTaliCTBOM O PETUCTpaluu
WHUIIMATUBHOW TPYNIbI HE TOJKEH MPEBBIIIATE ABYX MECSIICB.

[Tonoxenus o cOope moamuceld B JUTEpPaType OTMEYAIOTCA Kak ''TJIaBHOE
mpersITeTBre Ha myTH K pedeperaymy" 2. B momiepKKy MHHIHATHBBI IPOBEICHNUS
pedepeHaymMa He0OX0IMMO cOOpaTh HE MEHee JByX MHJUTMOHOB (HO He Oonee 2,1
MUJUTMOHOB) MOAMNKCEH y4acTHUKOB pedepenayma, Ho He Oosiee 50 Thicsd moanuceit
B 0JfHOM cyObekTe. Ha cbop nmoamnuceii oTBoauTCst Beero 45 nHei.

B mepuon nefictBus 3akoHa o pedepeHayMe He ObUIO MPOBEACHO HU OJHOTO
denepanbHOTO pedepenayma.

Pedepennymbr mpemycMOTpeHBI TakXke Ha YpoBHE cyOBekToB Poccuiickoit
@enepanii M Ha YPOBHE MECTHOIO CaMOYIIPaBJIECHMS , OJHAKO CHUTyalMs C
pPErHOHAIbHBIMU U MECTHBIMU pedepeHyMaMu B paccMaTpUBAEMbIH MEPHOJ] TaK¥Ke
ABJIAJIACh JIOBOJIBHO clokHOM. Ha pernonansHom ypoBHe ¢ 2004 mo 2007 roxasl
MPOBEJCHO JIBEHAIUAaTh pePepeHAyMOB, W3 KOTOPBIX OJMHHAALATH CBSI3aHbI C
o0beTMHEHHEM CYyOBEKTOB, OJJUH — C BHECEHHEM H3MEHEHHH B pPecIyOJIMKaHCKYIO
Koncturymuto (Ueuenckas PecryOnuka). 3a 3TOT ke mepuoj Obuto mposeaeHo 111
MecTHBIX pedepenaymos ™,

161 Y o
Hynuenxko JI.A. KoHcTHTYIIMOHHOE TIpaBo TpakaannHa Poccuiickoit @enepamnym Ha pedepeHayM

MEXAyHapoaHble cTaHAapThl // KoHcTuTylMoHHOe M MyHHuunaibHoe mpaso. 2005. NeNel, 2. CIIC
"Koncymnprant [Troc".

162 JIyann B.O., MazypoB A.B. Hossrii 3akon o pepepennyme // IlpaBo u monmruka. 2004. Ne§8. CIIC
"KoncymnpranT [Troc".

163 Oenepanpubiii 3ak0H 0T 28.08.1995 Nolb54-®3 "OO o0muX MPHUHIUIAX OPraHM3alUd MECTHOTO
camoynpasnenus B Poccuiickoit @eneparun // C3 PO. 1995. Ne35. Cr. 3506; DenepaibHblil 3aKOH OT
06.10.2003 N 131-®3 "OO6 oOmuX NpPUHLMUIAX OpraHU3alldd MECTHOTO CaMOYIpaBJICHHs B
Poccwuiickoii ®exnepaun” // C3 PD. 2003. Ne40. Cr. 3822; Genepanbhblii 3akon ot 06.10.1999 N 184-
®3 "O6 00X MPUHITUIAX OPTaHU3AIIUU 3aKOHOAATEIBHBIX (MPEACTABUTEIBHBIX) U UCTIOJHUTEIHHBIX
OpraHoB rocyAapcTBeHHOW BiacTH cyObekToB Poccuiickoit denepanun” // C3 PD. 1999. Ned2. Cr.
5005.

1% 1o nanabM [[UK PO.
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Pa3Burue OTAECJIBbHbIX HHCTUTYTOB I(I36](lpaTe.]IbHOFO 3aKOHOAaTEJIbCTBA,
HMEIOIIHUX CYIECTBCHHOE 3HAYCHUE AJISl BBIPAYKCHUA NMMPOTECTA

Cy1miecTBeHHOE 3HA4YE€HHE I MPOTECTHBIX OTHOIIEHUM MMEIOT NPOLELYPHI,
CBSI3aHHBIE C BBIOOPAMHU B OpraHbl TOCYAAPCTBEHHOW BJIACTH M OpPTaHbl MECTHOTO
camoymnpasiieHUs. BbpIOOpBI NpenoCTaBIsAOT IpaxJaHaM BO3MOXHOCTb BBIPa3UTh
CBOIO BOJIIO, B TOM YHUCJIE CBOM MPOTECT B OTHOILUIECHUU JCHCTBYIOLIEH BIIACTH.
OCHOBHBIMM ~ MHCTUTYTaMM, OINOCPELYIOIIMMHM  IPOTECTHBIE  OTHOLIEHUS B
U30MpaTeTLHOM MPOLIECCe, HA HAII B3I, SBISIOTCS TaK Ha3biBaeMmast rpada "mpoTHs
Bcex" M mopor sABKU u3zbupateneil. B mepBoM ciydae rpaxjaHe MOTyT HampsMyrO
BBIPA3UTh CBOM MPOTECT B OTHOUIEHUM BCEX KAHAUIATOB (CIMCKOB KaHIUAATOB, €CIU
peub MIET O MPONOPLUMOHAIBHOM M30uparenbHO cucreme). Ilpu cymecTBoBanun
opora SIBKM TpaXkJaHE MOIYT BBIPa3UThb CBOU IPOTECTHBIE HACTPOECHMS 4Yepe3
Hey4yacTue B BbIOOpax, IpU 3TOM HMMesl IIAHC OBITh YCIBIIIAHHBIMU. YKa3aHHbIE
UHCTUTYTBl JOJrO€ BpEMs CYIIECTBOBAIM B POCCUHCKOW IOJUTHUKO-IIPABOBOMU
MIpaKTUKE, OJJHAKO OBLIN JTMKBUIUPOBaHbI B 2006 roxy.

Otmena rpadsl "mpoTwB BceX KaHIuAaTtoB" ("IPOTUB BCEX CIHCKOB
kargnaatos")'® B M36HpaTenbHOM OIOJUIETEHE, MO MHEHHIO MHOTHX dBTOPOB,
npuBeia K CYy)KCHUIO M30HMpaTeNbHBIX MpaB TPaKAaH W "MMeNa LENbI0 OTHIOAb HE
YIOPOYEHHE  JIEMOKPATHYECKHX  IPHUHLMIIOB  HApOJOBJIACTUA M IPAaBOBOTO
rocyz[apCTBa"166. OCHOBHBIMU ~ apryMEHTaMu CTOPOHHHMKOB pPacCMaTPUBAEMOTO
BJIACTHOI'O pEIEHHs] CTalM, BO-NEPBBIX, OTCYTCTBHE rpadbl "mpoTHB Bcex" B
U30MpaTeTbHOM 3aKOHOJATENIBCTBE Psifia 3apyOeKHBIX IOCYIAapCTB, BO-BTOPHIX, MU
OTMEYaJIOCh, YTO MLEIM peaJn3alud HM30MpaTelbHbIX IpaB TPaKIaH HMMEIOT
NOJYUHEHHYIO POJIb Mepe] HeasIMu (popMUpOBaHUs OpraHoB BiaacTu. Takum oOpaszom,
"B HallleM ciy4yae W30MpaTesbHble MpaBa OrPaHUYUBAIOTCS B LENAX 3alUTHl BIACTH.
IMonmyuaercs, Bracts pau Bracti"'®’. Koucrurymmonnsii Cyx PO takke moiepkan
oT™MeHy Tpadsl "mpoTUB Bcex'", ykazaB, 4To '"caMO 1O cebe HCKIIOYEHHE U3
u3bupaTenbHoro OroiieTeHs rpadsl "mpoTHB Bcex KaHaunatoB" ("mpoOTHB Bcex
CIUCKOB KaHIUAATOB") HE OrpaHUYMBAET M HE HapyllaeT H30HpaTelbHbIE IpaBa
rpaxkJiaH, MOCKOJIbKY HE MPEIMSATCTBYET WX YYacCTHIO B M30paHUM BHIOOPHBIX OPraHOB
nyOJIMYHOM BJlAacTH W B pealu3alud IpaBa ObITh M30paHHBIMM B 3TH OpraHbl U
BBIPa)KaTh CBOIO BOJIO B JIFOOOM M3 IOPUIMUYECKH BO3ZMOXKHBIX (DOPM TOJIOCOBAHMS Ha
BHIOOPAX B COOTBETCTBMM C yCTaHOBIGHHBIMH mpomeaypamu"'®®.  Ommaxo
Konctutyuumonnsii Cysa octaBui 6e3 oTBeTa BOIPOC O TOM, KakK OBITh T€M, KOTO He
YCTpauBaloT CYIIECTBYIOLINE KaHAUIAThl, KAKUM 00pa3oM Ipak/laHe MOTYT BBIPa3UTh
3Ty MO3MIHMIO, T.€. KAKUM 00pa3oM Ha BBIOOPAaX MOXeET OBITh PEeaJTM30BAHO MPABO
rpaXkaaH Ha IPOTECT.

OtmeHoit rpads! "MpoTHB Beex'" rpakaaH HE MPOCTO JIMIIWIM MpaBa BbIOOpA,
OTpaHUYMB UX H30HMpaTeNbHbIE MpaBa, HO U 00OCTpWIN IpobiieMy abceHTen3Ma, a

lBS(Degepam,HHﬁ 3akoH or 12.07.2006 Nel07-®3 "O BHeceHMM U3MEHEHHH B OTHEJIBHBIE
3aKOHONATENbHBIE akThl Poccuiickoit denepanyiv B 9acTH OTMEHBI (POPMBI TOJIOCOBAHMUS TIPOTHUB BCEX
KaHAUIATOB (MIPOTHB BCceX cIUCcKoB KaHAunaToB)" // C3 P®. 2006. Ne29. Cr. 3125.

100K ommparen A.A. OcOGEHHOCTH COBPEMEHHOTO (DOPMUPOBAHMS TIOTHTHIECKOH CHCTeMbI PoccHu B
KOHTEKCTE XapaKTePUCTHKU TOCYJapCTBEHHOro pexuma // KOHCTUTYIIMOHHOE M MyHHIUNAIbHOE
mpaso. 2012. N 5. C. 26.

o7 Ka6sumen B.T. KomcTuTynmonHas mapaaurma Poccuu Ha pyGexe Toicsuenernii // YypHan
poccuiickoro mpasa, 2008, N 12. C.50.

1%8 Onpenenenne ot 18 nexabpst 2007 roga Ne920-0-0 // CIIC Koucynsrant [Tmoc
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TaK)K€ IOPOAWIM HOBOE SIBJICHUE B POCCUHCKOW IIOJUTUYECKOM IPAKTUKE -
"mporecTHOe rosiocoBanue". Heydactme B BBIOOpax CTajgo OJHHUM M3 CIIOCOOOB
BBIP)KEHUS CBOEH Mo3uiuy. ['paxnane, He MOKeIaBIIue TPUHTH Ha N30MpaTeIbHbBII
Y4acTOK, OTAATh CBOIl r0JIOC 3a BKJIIOUEHHBIH B OIOJUIETEHb CIUCOK KaHIUAATOB WIN
MapTUH, BRIPAXKAIOT HEJOBEpUE K JaHHBIM YYaCTHUKAM W30MpATEIbHONW KaMIlaHWH, K
NEHCTBYIOIIEMY PpEXUMY BIJIACTH, BBIOOpHBIM mponeaypam u T.n. Jloau, He
JKEJAoILKe TOI0COBAaTh HU 33 OJIHOTO U3 KaHJUAATOB, BKIOYEHHBIX B CIIUCOK, IPOCTO
UTHOPUPYIOT BBIOOpHI JMOO TOJIOCYIOT 3a KaHOUAaTa, KOTOPBIM BBI3BIBACT
HauMEHbIIIEE HEJOBOJIBCTBO.

Cy1iecTBOBaBIIMM paHee MOPOr SIBKM H30MpaTeneil MO3BOJSI MPU3HATH
BbIOOPBI HECOCTOSIBIIMMMUCSA BCJEACTBUE HMU3KOM AaKTUBHOCTH u30upareneil, T.e.
rpakJlaHe MOIJIM BBIPa3UTh CBOW MPOTECT B OTHOLIEHUH 3apErMCTPUPOBAHHBIX
KaHJMATOB/CIIUCKOB KaHAMIATOB HE TOJBKO C MOMOIIBIO CYIIECTBOBABIICH rpadbl
"mpoTHB Bcex", HO M "HOramMu'": HE y4acTBYs B BBIOOpAx, OHM UMENH MOTCHIIMAIbHYIO
BO3MO>KHOCTb 3aIlyCTUTh U30MpaTENIbHbIN nponecc ¢ Hadyaina. OTMEHa MMHUMAJIbHOTO
nopora sIBKM H30HpaTenell Ha BCEX YPOBHAX BBI6OpOB169 BECbMa CBOEOOpA3HBIM
o0Opa3oMm pemmia npoOieMy M MpHUBENa K CUTyalldu, KOT/Ia KaHTUAAT MOXKET OBbITh
n30paH MPaKTUYECKH OJHUM romocom™ .

CaMoBM)KEHHE B KadyeCTBE KaHJUAATa TAaKXKE MOXKET ObIThb pealn3aunuen
IpaBa Ha MIPOTECT, NPUYEM B JAHHOM CIIy4ae Mbl UMEEM JEJI0 C IMPOTECTOM B €ro
KOHCTPYKTUBHOW (opMe, T.K. TPOKIAHUH, Pean3ys CBOE MaCCUBHOE M30UpaTeIbHOE
IIpaBO, MOXKET 3asiBUTb O CBOEM HECOIVIACMU C JCUCTBYIOIIMMH JEIlyTaTaMH,
JOJDKHOCTHBIMM  JIMIIAMHU, C JPYyTUMHU KaHauaaramu. JlaHHas BO3MOMKHOCTb B
paccMaTpuBaeMbIii IEPUOJT MPEIOCTABIIIACH TpaXk1aHaM Kak Ha defepaibHOM, TaK U
Ha PETMOHAJIBHOM M MYHHIMIAIBHOM YypoBHiX. OnHako, Hampumep, (paKTHYECKH
BO3MOKHOCTh p€aJM30BaTh IPaBO CAMOBBIABMKEHUS B KaHJIWJAThl B JEMYTaThl
['ocynapctBenHoi [lymbl Oblia nmpeiocTaBieHa rpaxjiaHaM JUIIb Ha BeIOopax 1999 u
2003 rr.”l, TaK Kak 3aKOHOJATEJbCTBO, JEHCTBOBABIIECE HA MPEANICCTBYIOIIUX H
HOCJEYIOMUX BbIOOpax, HE MpeaycMaTpUBAIO BO3MOXKHOCTU CAMOBBIIBIDKCHHS 2.
N30panue xe nemyTaToB MO MapTUWHBIM CIIHCKaM, C OJTHOM CTOPOHBI, HE MO3BOJISET
IpaXIaHUHY BBIPA3UTh CBOE HEIOBEPHUE OJHOMY WIJIM HECKOJBKMM KaHAWJATaM U3

169 Oenepanbabiit 3ak0H 0T 05.12.2006 Ne225-03 "O BHeceHun n3MeHeHuid B denepanbHbIid 3aKOH

"O0 OCHOBHBIX TapaHTUSIX W30MpPATENbHBIX IpaB M IpaBa Ha ydacTue B pedepeHAyMe TIpakiaH

Poccuiickoit @enepanmun” u I'paxnanckuii nponeccyanbHblii kogeke Poccuiickorn @enepaunn" // C3

P®. 2006. Ne50. Cr. 5303.

10 Kak coobmaror CMU, B MarseeBckoMm cenbcoBere LlenmuHoro paiiona Kyprarckoit o6mactu
KaHauaat B pemytatshl HaOpan 100% rosocoB Ha BBIOOpax NEMyTaTOB CEIBCKOM JyMBI IIPH TOM,
yro u3 30-Tu m3bupareneil K ypHE NMPHILIM J(Ba YeJIOBeKa — OH caM M ero 3Hakomsbid. // URL:
http://www.polit.ru/news/2007/03/12/kurgan/ (nata oopawmenus: 05.05.2013); a neiicTByromuid B
HacToAIIEe BPEMs M3p ropoaa-MmwiIHOHHIKa OMcKa ObLT n30paH mpu siBke 16,5 %, U3 KOTOPHIX 3a
mero Owwio otmano 49,35% romocos, T.e. Bcero 77 815 // mo mammeim MUK P® URL:
http://www.omsk.vybory.izbirkom.ru/region/region/omsk (mara o6pamenus: 05.05.2013).

7 cre6 ®enepanbHoro 3akona ot 24.06.1999 Nel21-®3 "O BeIOOpax aemyratoB ['ocynapcTBeHHON
HOymer @enepansaoro Cobpanms Poccmiickoit @eneparuu” // C3 P®. 1999. Ne26. Cr. 3178; cr.6
®enepanbaoro 3akona ot 20.12.2002 Nel75-®3 "O BwIOOpax nemytaToB I'ocynmapcTBeHHOH Jlymbl
®enepansaoro Cobpanus Poccuniickoit @enepanun” // C3 PO. 2002. Ne5S1. Cr. 4982.

172 Cr. 6 ®enepanpHoro 3akoHa oT 21.06.1995 Ne90-®3 "O BeIOopax memyTtatoB I'ocymapcTBeHHON
Hdymbl ®enepansroro Cobpanusi Poccuiickoit ®@enepaunu” // C3 PdD. 1995. No26. C1.2398; cr.7
®denepanbaoro 3akoHa ot 18.05.2005 NeS1-d3 "O Beibopax jaemyratoB ['ocymapcrBenHoW J[ymsbl
®denepansaoro Cobpanust Poccutickoit @eneparuu" // C3 PO. 2005. Ne21. Cr. 1919.
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COHcKa MpH OJOOpEeHMH CHHMCKAa KaHIUIATOB B IEJIOM, C JAPYroid CTOPOHHI,
NPAaKTUYECKH HCKIYAaeT BO3MOXHOCTb TIPa)KAAHWHA BBIPA3UTh CBOH MpPOTECT
KOHCTPYKTHUBHO, TO €CTh CAMOMY CTaTh KaHAUJIATOM.

CymecTBeHHbBIM 00pa3oM ObIIM OrpaHUYEHBl BO3MOXHOCTH HAceJIeHUs
BIMATH Ha OIpeneieHue (Urypsl BBICIIErO JOHKHOCTHOTO JHIA CyObeKTa, H,
COOTBETCTBEHHO, BBIPa)kKaTh BO3MOKHBIN IIPOTECT MPOTUB JEHCTBYIOIIEH B pErMoHe
BJIACTU WJIM JIUII, CTPEMSINUXCA K HEH, B CBSI3U C BBEJCHHEM NPOLEIYPHl HACICHUS
IOJHOMOYMSMM  BBICHIETO JIOJDKHOCTHOIO JIMIA CyOBEKTa 3aKOHOJATEIbHBIM
(mpencTaBUTENbHBIM)  OPTaHOM  TOCYIApCTBEHHOM  BJacTh  cyOBeKTa IO
npencrasienmio Ipesuaenta'’. Tak, B X0/e peNpe3eHTATHBHOTO OMNPOCA HACEICHHS
crapme 18 ner Ha Bompoc "Kak Bbl gymaere, ecinu Obl IJIaBy HAIEro peruoHa
HanpsIMyl0 BbIOMpaIM KUTENIH, OHU BbIOpamu Obl HBIHEIIHETO PYKOBOJIUTENS WIIH
apyroro denoBeka?" smib 24% ONPOLICHHBIX OTBETHIN IOJOKHTEIBHO' ', dTO
TOBOPUT O HU3KOM YPOBHE NOJIEP’)KKU Ha3HAUYAEMBbIX IJIaB PErHOHOB.

Pa3BuTHe 3aK0HOJATEILCTBA 0 MOJUTHYECKHX mapTusix

Ocoboe 3HaueHwe JyuId pealu3aldyd [paBa Ha IPOTECT  HMMEET
OecIpensaTCTBEeHHAs: BO3MOXKHOCTh TPaKIaH OOBEAMHATHCS IO TEM WM HHBIM
IIPU3HAKaM ISl KOJUIEKTUBHOTO BBIPA)KEHHsI CBOMX B3IVIAJOB, UAEH, IPEIJIOKCHUN, B
TOM YHCJIE TyTeM OOBEIUHEHHS B MOJUTHYECKHE NapTHH. B paccMaTpuBaemblid
IIEPUOJ BAKHBIM JTallOM B CTAHOBJICHUM IOJMTUYECKOrO IUIHOPAIU3MA, a BMECTE C
HUM U BO3MOJKHOCTH BBIpaXKaTb CBOE HECOIVIACHME€ COBMECTHO C JPYTMMH JHULAMHU
crana ormeHa pykopossei posu KIICC (ct. 6 Konctutymmuu CCCP) B 1990 rony, a
takxke npuHsathe 3akoHa CCCP "OO o0uiecTBeHHBIX oGbemHeHHsIX" ", KOTOPBIN
BcTynuia B cuwiay 1 sHBaps 1991 roma m mpemycmoTpen MOPSAOK CO3MaHUA M
pPETUCTPALIMU TAPTUH.

OCHOBBI 3aKOHOJIATEJILHOTO PEryJIUPOBAaHUS JIEATEIBHOCTH MMOJIUTUYECKUX
naptuii B Poccuiickoit @enepaunn Obutu onpenenensl B Koncrurymuu 1993 rona,
OKOHYATEJIbHO 3aKpenuBIIEed NPUHIUIBI HACOJIOTMUYECKOro MHOrooopasus U
MHOTONApTUHHOCTH, TMpaBO Ha OObEJUHEHHUE, TMPEJIOCTaBUBLICH Tpa)xJ1aHam
BO3MOXXKHOCTh TPUHUMATh Yy4acTHE B YIPaBICHUU JellaMU TOCyJapcTBa Kak
HEMOCPEJCTBEHHO, TaK M 4Yepe3 CBOMX NpeicTaBuTeneidl, u30upaTh U  ObITH
n30paHHBIMU B OpPTaHbl TOCYJapCTBEHHOM BIACTH U MECTHOTO CaMOYTIPaBJICHHUS.

B nureparype nomu€pkuBaeTcs, UTO pPa3BUTHE 3aKOHOAATEIBCTBA O
MOJIUTHYECKUX MapTUSIX "TeCHEHIINM o00pa3oM YBS3BIBAETCS C MOJTOTOBKOM M
IPOBEICHUEM OYEPETHBIX MapIaMEHTCKUX BBHIOOPOB, OT KOTOPBIX B KOHEUHOM CUETE
3aBHCHUT CyJib0a MApTUIHBIX OpraHu3aluil U UX BIMSHHUE Ha )KU3Hb rocyﬂapCTBa"”G.

173 Oenepanbhbiit 3akoH oT 11.12.2004 N 159-®3 "O BHecenuu uzmenenuit B denepanbHblil 3aKOH

"O6 00X NPUHIOMIIAX OPraHM3alMM 3aKOHOAATEIBHBIX (TIPEICTABUTENIBHBIX) M HCIIOJHHUTEIBHBIX

OpTaHOB TOCYAAapCTBEHHOU BiacTh cyonpekToB Poccuiickoit @enepannu” u B @enepansHblii 3akoH "O0

OCHOBHBIX I'apaHTHsIX N30MpPATENBHBIX ITPaB M IPaBa Ha ydacTHe B pedepeHayme rpaxaan Poccuniickoit

Denepaunu” // C3 PO. 2004. Ne50. Cr. 4950.

Yo manneiv ®ona obmectsenHoro muerns / URL: http://fom.ru/Politika/10043 (zata oGpameHus:
05.09.2013).

133akon CCCP ot 09.10.1990 Nel1708-1 "OG oGuiectBeHHbIX 06bemunenHusx" / Benomoctn CHJL u
BC CCCP. 1990. Ne42. Cr. 839.

176 Bonkosa E.A. Kyma mier 3aKkOHOJATENbCTBO O MOMMTHYECKHX mapTusx // KoHcTHTymmoHHOE M
myHuiunaigsHoe npaso. 2009. Nel. CIIC "KoncyasranT [Imroc".
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[Mpunsteit B Mae 1995 roma DepepanpHblii 3ak0oH  "OO  0OIIECTBEHHBIX
06beuHeHnax" | THIIb KOCBEHHO 3aTParMBai BOIPOCH CO3JAHMS M JACATENbHOCTH
MOJUTUYECKUX MApTUH, CChUTAsICh HAa IPUHATHE CHEIUAIBHBIX 3aKOHOB. Jlanee Obutn
MOMBITKA TPUHATUS CIEUUATBHOIO 3aKOHA, KOTOPBIM, OJHAKO, ObUT OTKIOHEH
Coserom Denepanuu B 1996 rogy. CrenyromuM BaxKHBIM 3TallOM CTaJO BCTYILIIEHHUE
B cuiny B 2001 romy ®enepanbHoro 3akoHa "O MNOJUTUYECKUX HapTI/IHX"178, B
KOTOPBIM B JajbHEWIIEM HE pa3 BHOCWINCH M3MEHEHHS, OOBSICHUTH KOTOPHIC MHAYe
KaK CTPEMJICHHMEM MAaKCHUMAaJIbHO COKpPaTUTh BO3MOXKHBIE MPOSIBICHHS MpPOTECTa B
CTEHAX MPEJCTABUTEIBHBIX OPTaHOB BCEX YPOBHEH HEBO3MOXKHO' . B pesyibrare 1o
cocrosiunio Ha 20 aBrycta 2006 roga u3 32 3aperucCTpUPOBAHHBIX TMOTUTHUYECKUX
naptuil 16 He COOTBETCTBOBAIM TPEOOBAHUAM O MUHUMAJIbHON YMCIEHHOCTH WICHOB,

K 26 okTs10pst 2006 Toga KOJIMYECTBO MOJUTHYECKUX MTApTUH COKPATHIIOCH 70 19.

3. COCTOSTHUE JEVCTBYIOUIET'O POCCUICKOI'O 3AKOHOJATEJIBCTBA 1O
BOIIPOCAM MNPOTECTHBIX OTHOIEHWI . COBPEMEHHBIE TEHAEHIINU PA3BUTHSA

[locnennue Heckoapko JeT B Poccun 3amoMHATCS KPYIHBIMU IPOTECTHBIMU
nekeHusiMH. OHM ObuTM cBsi3aHbl Kak c BeiOopamu 2011 — 2012 romoB B
l'ocynapcrBennyro Jlymy u Ha pomkHocTh IIpesmpenta P®D, tak u ¢ oOmiei
HEYJIOBJIETBOPUTEIbHON COLIMAIIBHO-TIOJINTUYECKOW CHUTyalluell B CTpaHe. OTUM
00yCIJIOBJICHBI CYLIECCTBEHHBIE 3aKOHOJATENbHbIE pPEePOpPMBI MOCIEAHUX JIET IO
BOIIPOCAM MPOTECTHBIX OTHOLIECHUH.

3.1 3aK0HOAaTeJIBLCTBO O MYOJIMYHBIX MEPONIPUSITUSIX

B 2012 romy B naurepaType OTMEYaJIOCh, 4YTO JAEMOKpATHS YJIWYHBIX
BBICTYIUICHHIA TIPEACTABIIsIA COOOM CephE3HYI0 YIpo3y s BIACTH °. DTHM GBLIO
BBI3BAaHO Y)KECTOYEHHME B mocienHue roapl PenepanbHoro 3akoHa «O coOpaHMsX,
MHTHHTAX, JIEMOHCTPALMSX, IIECTBHSX M MHKETHPOBAHHUSX» o (janee — «3aKOH O
MUTHHTax»), CBsA3aHHBIX monoxkeHnii Konekca P® 00 aaMuHHCTpaTHBHBIX
HpaBOHapymeHHSIX182 (mamee — «KoAIl»).

ITpesxxne Bcero, HopMbl KOAII B OTHOLIEHMM HapyLIEHUH yCTaHOBIEHHOIO
MOps/IKa OPraHU3alMK U MPOBEJIEHUS IMyOJINYHBIX MEPOIPUATHI OBLIN CYIIECTBEHHO
yxkecroueHbl DenepanbHpiM 3ak0oHOM Ne 65-D3 «O BHeceHun msMmeHneHuit B Kogekc

1 ®Denepanpablii 3ak0H 0T 19 Masg 1995 r. N 82-@3 "O6 obmectBenHbx o0benuHennsax" // C3 PO.
1995. Ne21. Cr. 1930

8 ®enepanbubiii 3axon ot 11.07.2001 Ne95-®3 "O nomuriueckux naprusx" / C3 PD. 2001. Ne29. Cr.
2950.

19 B nepyio ouepemp pedb HAST 00 M3MEHEHHH UHCICHHOCTH MOTMTHYECKHX mapTuii: or 10 000
4JIeHOB B nepBoil pemaxkuuu 3akoHa A0 50 000 B penpakiuu degepansHoro 3akoHa ot 20.12.2004
Nel68-03.

80 JemmcoB C.A. Komer »stama koHTppeOpM B TOCyJapcTBeHHOM mpase Poccnn? //

KoHcTuTymoHHoe 1 MyHuIMnansHoe npaso. 2012, Ne 5. C. 33 — 37.

181 ®enepanbueii 3akon Ne 54-03 «O coOpaHHSIX, MHTHHIAX, NEMOHCTPAIMAX, IIECTBHSAX M
MUKeTHPOBaHUsAX» OT 19 mrons 2004 roga (B pea. ot 8 mrons 2012 roga) // C3 P®D. 2004. Ne 25. Cr.
2485.

182 Konexc Poccuiickoii Odenepaiuu 00 aIMUHUCTPATHBHBIX MpaBoHapymieHusx Ne 195-d3 ot 30
nekadps 2001 roxa (B pex. ot 23 utosst 2013 rona) / C3 PD. 2002. Ne 1 (4. 1). Cr. 1.
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Poccuiickoit denepanyn 06 aIMUHUCTPATUBHBIX MpaBOHApYIICHUAX 1 DeaepaibHbIl
3akoH «O coOpaHusiX, MUTHHIaX, IE€MOHCTPALUAX, IIECTBUAX U MUKETUPOBAHUIX» OT
8 mronsa 2012 roz[a183 (manee — «3akoH ot 8 utoHs 2012 romay).

B uactHOoCcTM, MO TakUM HapylIeHHsM ObLI yBEIMYEH CPOK JaBHOCTU
IIPUBJICYEHMS] K aIMUHUCTPATUBHON OTBETCTBEHHOCTH C JBYX MECSLEB (TPEX MECALIEB
IIPU PaCCMOTPEHUH CcyAbEi) 10 ogHoro roaa (4. 1 cr. 4.5 KoAlIl). KoncTuTynnoHHbI#
Cyn PO B n. 3.3 moruBupoBouHoii yactu IloctanoBnenust Ne 4-I1 ot 14 ¢espans
2013 rogma'® (manmee — «IloctanoBnenne ot 14 depans 2013 roma») He mpu3HAI
YBEJIMYEHUE CPOKOB JaBHOCTH HecooTBercTByromuM Koncturyuuun PO. Cyn
OOBSCHUII CBOIO TO3ULHUI0 CHEHU(PUKON HapYUICHHH, CI0XHOCTHIO BBISBICHUS U
cbopa J10Ka3aTeNbCTB B YCIOBUSAX MAaCCOBOTO CKOIUIEHUS Jroael. Cienyer OTMETUTS,
YTO MEpeUYeHb MCKIIOUEHUN K3 OOIIero Cpoka JIaBHOCTH (IIBa/TpU Mecslia) B CTaThe
4.5 KoAll pocrarouno mmpok, u nosunus Koncturynuonnoro Cyna P®, B nenom,
obocHoBaHa. OJHAKO, MPEJICTaBISAETCS, YTO BBIIBJICHHE U  HCIOJHEHUE
COOTBETCTBYIOIIUX aIMHUHUCTPATUBHBIX /€T JOJDKHO MPOUCXOIUTH B Oojee CKaThle
CPOKHM, a HOBBIE M3MEHEHHs 3aKOHOJATEJIbCTBA JEMOTHUBUPYIOT OpIaHbl BJIACTH
ObICTpO U 3(p(PEeKTUBHO paccMaTpUBAThH TAKKE JIETIA.

Kpome »3Toro, makcumanbHbI pa3Mep aIMUHUCTPATUBHBIX IITpadoB 3a
HapymeHust B cdepe MyOIMYHBIX MEPONPUATHIA YyBEIHUYeH MpuMepHo B 60 pa3 u
coctaBuia 300 Teicsu pyOseit mis rpakaaH. B nureparype cripaBeIMBO OTMEYaeTcs,
4TO pasMmepbl MmTpagoB 3a MHBIE, CMEXHBIE, COCTaBbl aJIMUHHCTPATUBHBIX
IIpaBOHAPYLICHUI (Menkoe XYJINTAHCTBO, HEITOBUHOBEHUE 3aKOHHOMY
paCTIOpPSHKEHUIO WM TPEOOBAHMUIO COTPYAHMKA MOJHMLIMU M T.N1.) HE YBEIUYHIUCH U
MO-TIPE)KHEMY  HUCUMCISIOTCS ~ HECKOJIbKMMHU  ThicsyamMu  pyOneil.  HoBele
aJIMUHUCTpATUBHBIC IITpadbl 32 HapylIeHUs B cepe MyOIMUHBIX MEPONPUATHI Ha
MOPSAZIOK BBINIE J1aK€ MHOTUX IITPadHBIX CAHKIUN, MPEAYCMOTPEHHBIX YTOJIOBHBIM
kojexcom PO,

ABTOpBI 3aKOHONPOEKTa B TOSICHUTEIBHOW 3alMCKe YyKa3ajd, 4YTO €ro
NPUHATHE HEOOXOAUMO JUIsl COOIIOACHUS «3aKOHHBIX HHTEPECOB IPakKaaH, KOTOpPhIE B
CBA3M C IMIPOBEJEHHUEM MACCOBBIX MEPONPUSITUA HCHBITHIBAIOT OrPaHUYEHHE
KOHCTUTYLIMOHHBIX TpaB Ha CcBOOOMAY INepelBUKEHHUs, BBIOOp MecTa NMpeObIBaHUsA U
T.4.». Kpome 3T0ro0, B MOsSICHUTENBHOMN 3aIIUCKE OTMEYAIOCh, UTO «BO MHOTHX CIIydasix
NPOBE/ICHUE IMyOJUYHBIX MEPOIPHUATUH NPEMSATCTBYET JOCTYIy TpaxJaH K MecTy
MPOXKUBaHUS, paOOThl MM y4deObl, OOIIECTBEHHBIM MECTaM JO0Cyra M OTIbIxa, a

183 Denepanbubrii 3akon Ne 65-03 «O BHecenun m3MeHenuii B Konexce Poccniickoit ®enepariu 06
aJIMUHHUCTPATUBHBIX MpaBoHapymeHusix u DenepanbHbiii 3akoH «O coOpaHUsIX, MHTHHIAX,
JIEMOHCTpAIHSIX, MIECTBUSIX M MHUKeTUpOoBaHUsIx» oT 8 uioHsa 2012 roma // C3 PD. 2012. Ne 24. Cr.
3082.

184 Tlocranosnenne Koucrurymmonnoro Cyma PO Ne 4-IT «Ilo ey o mpoBepke KOHCTHTYLHOHHOCTH
OenepanpHoro 3akoHa «O BHecenmn w3MeHeHWin B Komekc Poccumiickoit ®enepamm 00
aJIMUHHCTPATUBHBIX IpaBoHapymeHusix u PenepanpHpiii 3akoH «O coOpaHUsIX, MHTHHIAX,
JEMOHCTpAlMAX, MIECTBUSX W THMKETHPOBAHMSAX» B CBSA3M C 3alpOCOM TPYIIBI  JICHMYTaToB
T'ocynmapcTBennoit J{ymsl u sxano6oii rpakgannHa O.B. Caserko» ot 14 ¢espans 2013 roga // C3 PO.
2013. Ne 8. Cr. 868.

185 Cwm. mompoGuee: Illyrpuna E.C. HoBble NpaBuia OpPraHM3aMH M IPOBEICHHS ITyONHUHBIX
MeponpusTiii: uTo ckaxkeT Koncruryuuonusiii Cyn PO? // MynununansHoe npaso. 2012. Ne 3. C. 2 —
11; Konmpame A.A. CoBpeMeHHBIH MOJUTHYECKHN pexuMm Poccum: orpanndeHus 0a30BBIX
TPaXIAHCKUX TPaB M CBOOOJA IOCPEICTBOM 3aKOHOJATENbHBIX HOBAlMH U NPAaBONPUMEHHUTEIHHOM
npaktuku // KoHcrtuTynmonHoe u MyHuimnaisHoe mpaso. 2013. Ne 2. C. 10 — 17; EpnoeB U.M.
KoHcTHTYyLIMOHHOE TIpaBO Ha CBOOOMY COOpaHWil M €ro 3aKoHOAaTeNbHbIE OrpaHuyeHust //
KoncTurynmonsoe n MyHuiunainsHoe npaso. 2013, Ne 3. C. 45 — 48.
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XO3SHMCTBYIOIUM CYyOBEKTaM - K O(HCHBIM U MPOU3BOJICTBCHHBIM IOMEIICHUSM;
HAHOCHT yIepO MecTam o3eJIeHeHUs (IBETHUKAaM ), HHBIM 00bEKTaM 0JIaroycTpoiicTBa
TEPPUTOPUH, YXYAIIAeT CAHUTAPHO-IIHUAEMUOJIOTMYECKYI0 CHUTYalUI0, MEIaeT
Tpoe3 1y 0GIIECTBEHHOTO U CIICLHANBHOr0 TPAHCIIOPTa, POXO/Y MEIIEXOI0B» ",

Ilenp 3akoHOAATENsl NOJKHA 3aKIOYaTbCsl B YCTAHOBIEHMM KOMILJIEKCHOTO
MIPAaBOBOTO PEryJIHpPOBaHUS W B CO3/aHUU aJE€KBATHOTO MeEXaHH3Ma O0ecredyeHHs
o0OUIeECTBEHHOIO mopsaka. M3 BblllIecka3aHHOIO CIEQYET, YTO LEJIW aBTOPOB
3aKOHOMNPOEKTa ObUIM JPYTMMH: YPE3MEPHOE YKECTOUEHHE OTIEIbHBIX HOPM IpHU
OTCYTCTBUM SKOHOMHYECKOTO M COLIMAJIBHOTO OOOCHOBAaHUS ISl  pEIICHUs
NOJUTHUYECKUX  3afady  Biactd. [logoOHBle  MeTOApl  pemieHus  npolsiem
NPECTABISIOTCS HE ONpPaBIAaHHBIMU C TOYKU 3PEHUS HEOOXOAUMOCTH OOecreueHUs
OaslaHca MHTEpPECOB 0OIIECTBA U rOCYIapCTBa.

Konctutyumonnsiii Cyn P® B Ilocranosnenun ot 14 ¢despans 2013 ronxa
OpU3HAJI HEKOHCTUTYLUHMOHHBIMH TOJBKO MHMHHUMAJbHBIE pa3Mepbl ITpagoB I
rpakaaH U JOJKHOCTHBIX JIMI] M Paspellwl CyJaM CHMKaThb CAHKLHMU B OTHOLLEHUU
YKa3aHHBIX JIMI[ HM)X€ MHUHHUMAJIBHOrO YypoBHsS. EBpomeiickas komuccus 3a
JEMOKpPATHIO 4epe3 TIpaBO CIEUUalbHO pekoMeHaoBana Poccum B menom
CYIIECTBEHHO CHU3UTh pa3mep ImTpadoB. Komuccus ykaszana, 4yTo Ype3MepHOE
NOBBIIIIEHHE pa3Mepa mTpadoB 3a HApyIIEHUs B cepe MyOIMIHBIX MEPONIPHUITUHN 11O
CPABHCHHIO C HHBIMH [IPABOHAPYLICHUAMH He 0G0CHOBAHO™ .

CrenpanpHO A7 TNpaBOHAPYIIEHWH,  CBS3aHHBIX € IyOJUYHBIMU
MeponpuaATHsAMHU, 3aKoH OT 8 utoHg 2012 roma BBET HOBBIN BUJ aAMUHUCTPATUBHOIO
Haka3zaHus — o0s3aTenbHble paboThl. B nuTeparype BhICKa3bIBAIOCH 0OOCHOBAaHHOE
MHEHHE O TOM, UYTO O0si3aTeibHbIe PadOThl KaK BUJ aJIMUHUCTPATUBHOTIO HaKa3aHMS
ABJIAIOTCA TPUHYAMTEIbHBIM TPYAOM, KOTOpbIM 3ampeméH crtarbéil 4 TpynoBoro
kozexca PO, Koncturynmonnsiii Cynx P® B IlocranoBnenun ot 14 deBpans 2013
rojia yTOUHWI, YTO NPUMEHEHHE O005A3aTEeNbHBIX PadOT JOJKHO OBITH OTpaHUYEHO
Clly4asiMM, KOTJa NPUYMHEH BpeI U HUHbIE MOJOOHBIE MOCIEACTBUS, NPU OJHOM
(dopmMarbHOM HapyLIEHUH HOPM 00s3aTebHble paOoThI Ha TOJKHBI HA3HAYATHCA.

3akoHoM oT 8 nroHs 2012 roga Ttaxke BIEPBbIE BBEICHA aJMUHUCTPATHBHAS
oTBeTCTBeHHOCTH (mTpad 10 300 Teicsay pyOieil) 3a «OpraHu3auio He SBISIOMIETOCs
nyOJMYHBIM MEpPONPUATHEM MACCOBOTO OJHOBPEMEHHOIO IMpeObIBaHUS U (WJIN)
NEepeABIKEHHUs] TpaXKJaaH B OOIIECTBEHHBIX MeECTaxX...», €CIU 3TO TOBJIEKIIO
«TPUYMHEHHUE BpeAa 3€JICHBIM HacaxJIeHusM» U T.. (HoBas ctaThsa 20.2.2 KoAll
P®). B nutepatype cripaBeyIMBO OTMEYALTCs, YTO Takas o0Tekaemas (GopMyITUpOBKa
MO3BOJIAET TMPUBJIEYh K OTBETCTBEHHOCTH 3a JIIOObIE MPOSBIEHUS T'pakJaHCKOM
AKTHBHOCTH, BKJTIOYAs «HAPOAHBIC TyIsHEs», «bremmoOsy n T..'®° Pamee
10/100HbIE MPOSBICHUS TPAKIAHCKON aKTUBHOCTH MCIOIB30BAIKCH 1711 00X01a HOPM
3aKOHA O IMpEABapUTEIBHOM YBEJIOMIIEHMH BIACTEH, OJHAKO MHOT/AA HAKa3bIBAJIUCH

186 IloscHuTenbHAsA 3amucKa K IIPOCKTY (I)eﬂepaﬂBHOFO 3akoHa «O BHECeHWHM W3MCHEHUH B KOIL@KC
Poccutickoii Deneparn 00 aJIMAHUCTPATHBHBIX MIPaBOHAPYIICHUSIX) /! URL:
http://asozd.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN=70631-6

187 Cm.: European Commission for democracy through law. Opinion No. 686/2012 dated 11 March
2013 on Federal Law No. 65-FZ of 8 June 2012 of the Russian Federation amending Federal Law No.
54-FZ of 19 June 2004 on assemblies, meetings, demonstrations, marches and picketing and the code
of administrative offences // URL.: http://www.venice.coe.int/WebForms/documents/by_opinion.aspx
188 Yaunos C. Obs3atenbHble pabOThl HIIM MPUHYIUTENbHBIE Tpya // K-FOpuct. 2012. Ne 29. C. 2;
Iyrpuna E.C. Yka3. cT.

189 Cm.: EBnoes M.M. Vkas. cr.; Konmpames A.A. Ykas. cr.
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KaK MEIKOE XYIHraHCTBO . EBpomeiickas KOMHCCHS 3a IEMOKPATHIO 4epe3 IPaBo
CHeIMallbHO peKoMeHzoBaja Poccun mnepecMOTpeTh MOAXOJI K JIaHHOM cTaThe,
MOCKOJIbKY OHA MOCTaBWJIa BHE 3aKOHA BCE HEMTOMMEHOBAaHHBIE (DOPMBI TPasKIaHCKOM
AKTUBHOCTH M HECOOOCHOBAHHO OTPaHUYUBAET CBOOOIY co6paHI/H71191.

3axoH ot § utoHd 2012 roga Takyke orpaHUYNI BO3MOKHOCTh TUKETUPOBAHUS
HECKOJIbKUMH JIMI[aMH 0e3 yBEJOMJICHUS BIIACTEH MOJA NPEIIOroM MpPOBEACHHUS
OT/IENIbHBIX OJMHOYHBIX MHUKETUPOBaHUN. B YaCTHOCTH, YCTaHOBJIEHO, UYTO MEXIY
NUKETYNKAMU  JIOJDKHO OBITh MHUHUMAJbHOE PACCTOSHHE, YCTaHaBIMBaEMOE
cyobekramu P®, HO He Oomee 50 wmerpoB. Koncrutyumonnsii Cyn PO B
[ToctanoBnennu ot 14 ¢espans 2013 roma mnpu3HAI TaKoe IOJOKEHHE 3aKOHA
KOHCTUTYIIMOHHBIM U HAIPABJICHHBIM Ha HEAOIYIICHUE MPOBEACHUS KOJJICKTUBHBIX
aKLU{ 101 BUOM MUKETUPOBAHUS.

3akoHOATEeNbCTBO CyOBeKkTOB P 10O naHHOMY Bompocy oriuyaercs. Tak,
4acTh 2 CT. 2.3 COOTBETCTBYIOIIETO 3aKOHa ropoja Mocksb'*? u nyHKT 1-2 ct1. 5
3akoHa TOpOJaa CaHKT-l'IeTepGypra193 YCTAaHOBWJIM MAaKCHUMaJIbHO BO3MOXHOE
paccTosiHue MeXAy OTAENbHBIMU JIMLIAMHU, OCYIIECTBISIIOIIMMH TUKeTUpoBanue, — 50
METpOB. 3akOH Tropoja MOCKBBI yCTaHOBWJI TaKKE€ M JIOHNOJHUTEIBHOE
HEOJIHO3HAYHOE TpeOOBaHME O TOM, 4YTO OT/JEJIbHbIE MHUKEThl HE JOJKHBI OBIThH
OOBEIMHEHBI «EIUHBIM 3aMBICJIOM M OpraHu3anuei». 3akoH MOCKOBCKOW 00JacTh
YCTAaHOBWJ B 4acTH § CT. 4 MUHUMAJbHOE paccTosHME Jub B 10 MeTpOBlg4, 3aKkoH
Xab6aposckoro Kpast (4. 1.1) — 30 metpos™™.

[IpenBaputenbHas arutagusi O MyOJUYHOM MEPONPUATHU TENeph MOXKET
IIPOBOAMTHCS TOJBKO IIOCJIE€ COIVIACOBAHUS TAKOTO MEPOIPUITHS C OpPraHoM
HCITOJTHUTENIbHON BiacTh cyobekTa PD (wacth 1 cratbu 10 HOBOM pegakiuu 3akoHa O
mutnHrax). Koncrutyuuonnsii Cyn P® He yBuzmen B 3ToM TpeOOBaHWHU HapyIICHUI
Koncturynuu P® u yTOYHWI, 4YTO [0 MOMEHTa COIJIACOBAHUS JIOMYyCKaeTcs
WHOOPMUPOBAHHE O MEpPONpPUATHH Oe3 TPU3BIBOB MPHUHATH B HEH ydacTue.
EBporneiickasi koMHuCCHs 3a JEMOKpPAaTHUIO 4Yepe3 MpaBO HE CMOIUIA HAWTHU YETKYIO
rpaHb MEXAy WH)OPMHpOBAaHHMEM U aruTanueil W BBIHYXACHA MPU3HATH, 4YTO
BBEJIEHHOE OrpaHMYEHUE aruTaluu OyJeT MPemnsTCTBOBATH peau3aliu CBOOOJBI
croBa u cobpanmii'®®. Creyer COrmacHThCs ¢ TeM, 4TO BBEASHHOE OTpPaHUUYCHHE H

190 Cm. moapoGree: Kuszera MM, K BOmpocy o MOHATHH ¥ CyIIHOCTH hIemmoba Kak oHoi n3 GopMm
MIPOBEeACHUS MyOINYIHBIX MeponpusaTHii / KoHCTHTYIIMOHHOE 1 MyHHUIMIaIpHOE TIpaBo. 2012. Ne 8. C.
35-37.

191 Cwm.: European Commission for democracy through law. Opinion No. 686/2012 dated 11 March
2013.

192 3akon r. Mockesl Ne 10 «O6 obecrieueHnn ycloBHil peanusaluy mpaBa rpaxad Poccuiickoii
®denepanui Ha TPOBENCHUE B Topojae MOCKBe COOpaHHi, MHTHHTOB, JEMOHCTpAIUid, IMECTBUU M
nuketupoBanuii» ot 4 ampens 2007 roma (B pea. ot 26 nexadbps 2012 roxa) // BectHuk Mbapa u
IIpaBurensctBa Mocksel. 2007. Ne 24.

1% 3akon Cankr-Tlerepbypra Ne 390-70 «O coOpaHHAX, MHTHHTaX, JIEMOHCTPAIUIX, MICCTBUAX U
nuketupoBanusix B Cankr-IlerepOypre» ot 21 wmions 2011 roga (B pen. ot 19 mapra 2013 rona) //
Bectaux 3akonomarensHoro Cobpanns Cankr-IlerepOypra. 2011. Ne 24.

194 3axon MockoBckoii obmacti Ne 197/2005-03 «O HEKOTOPBIX BOMPOCAX TPOBEACHHS IyOIHIHBIX
MeponpusaTHiA Ha Tepputoprun MockoBckoi obmacti» ot 22 wmtons 2005 roxa (B pen. oT 26 mexadps
2012 rona) // ExxenneBusie HoBoctr. [TogmockoBbe. 2005. Ne 143,

195 3akom XaGapoBckoro kpas Ne 258 «O6 OTHCHBHEIX BOMPOCAX IPABOBOTO peryIupoBaHUS
MPOBEACHUS MyOIMYHBIX MEpOnpHsATHi B XabapoBCKOM Kpae» oT 26 suBaps 2005 roxa (B pen. ot 26
nekadps 2012 roxa) // [lpuamypcekue Begomoctu. 2005, No 23-24.

19 Cwm.: European Commission for democracy through law. Opinion No. 686/2012 dated 11 March
2013.
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ero tonkoBanue KoncrutynuonusiM Cynom PO He siBIsitoTCS 0O0CHOBaHHBIMHU U HE
OTBEUaIOT MPHUHIIUITY OIPeIeIEHHOCTH MPABOBOTO PEryIUPOBAHUSI.

[Tpu 5TOM BHECEHHE CaMbIX MAcCIITAOHBIX U3MEHEHHI B 3aKOHOIATEIHCTBO 00
OpraHW3ali W TPOBEACHUM IMyOJMYHbIX Meponpusatuii B 2012 romy ObuIO
COIPSDKEHO C MPOLEAYPHBIMH HApYILICHUSMHU: HECOOIOJCHUEM TPUILATHIHEBHOTO
CpPOKa COIJIacOBaHUsl NpPOEKTa (elepalibHOrO 3aKOHa IO MPEAMETY COBMECTHOTO
BefieHUsl ¢ cyObekramu P®, n3MeHeHHEeM KOHLENIMM 3aKOHAa Ha ATale BHECEHHS
MOIPABOK K HeMy197. ITpu sToM, Koncturyunonnsiii Cyg P® B [loctanoBienuu ot 14
¢deBpans 2013 roma He yCTAaHOBMJ HaIWYMs TaKUX NPOLEIYPHBIX HapyIICHUH,
KOTOpBIE MOBJEKIM Obl HEKOHCTUTYLMOHHOCTh MompaBoK. Takoe pemenue Cyn
000CHOBall TeM, 4YTO pacCMAaTPUBAEMBI 3aKOH ObUT TpeJHA3HAYCH IS
peryiMpoBaHusi B OCHOBHOM Ipeamerta BeaeHus: Poccuiickoit denepanuu, 4To OH HE
ObUI OCHOpPEH OpraHamMM BIAacTH cyObekToB P®, m 4ro oH Obul 0m00peH
npeacraButesivu cyobektoB PO B CoBere denepanuu (. 4.1 MOTHBUPOBOYHOMH
yactu [locranosnenus ot 14 ¢espans 2013 roga). Takosa nmozumus Cyna.

Konctutyuuonnsiit Cya P® B nocinenHue roJibl HECKOJIBKO pa3 paccMaTpUBal
BOIIPOC O KOHCTUTYLIMOHHOCTH 4acTH 5 cTaTbu 5 3aKOHa O MUTHUHIAX, COIJIACHO
KOTOPOMY OpraHU3aTOp MyOJIUYHOTO MEPOIPHUITHS HE BIPAaBE €ro MPOBOAUTH, €CIIH C
OpraHoM BJIaCTM HE OBUIO COIVIACOBAaHO M3MEHEHHE (110 MOTHBHPOBAaHHOMY
MPEJUIOKEHUIO OpraHa BJIAcTH) MecTa U (WJIKM) BpeMEHHU MyOJIUYHOTO MEPOIPUSITHS.
O6a paza Cyn orpaHuyuBajCsi Julllb BbIHECEHHMEM OrpesiesieHuid, B KOTOPBIX OH
yKa3blBaJl ~ Ha  OTCYTCTBHE  HEOINPEAENEHHOCTH  COJAEp)KAHUA  TOHSATUH
«MOTUBHPOBAHHOE NPEUIOKEHUE» U «corylacoBaHue». Cya onpasiail UCIOIb30BaHUE
JaHHBIX TOHATUN  «HEOOXOOUMOCTBIO HX A(PQPEKTUBHOTO MPUMEHEHHUS K
HEOTrpaHMYEHHOMY YMCIY KOHKPETHBIX MPABOBBIX cUTyaluiy. CyJ TakkKe yKasal, 4To
MOTHBHPOBAaHHOE TPEIOKEHHE MOKET OBbITh OOYCIOBIEHO JOCTATOYHO IIUPOKUM
KPYTOM  COOOpaKeHUH:  COXpaHEHHEe  HOpMaJbHOro W  OecrnepeOoiftHOro
(GYHKIIMOHUPOBAHUS )KM3HEHHO Ba)KHBIX OOBEKTOB KOMMYHAJIbHOW M TPaHCIOPTHOM
UHQPACTPYKTYpbl,  MOJAEpKaHUE  OOLIECTBEHHOI'O  MOpsJKa,  obecredeHue
O6e3zomacHoCcTH Tpaxaad. OTpuIaTeTbHOE PEIICHHE OpraHa IMyOJMYHON BJIACTH HE
MOXET OBITh OOOCHOBAHO TOJIBKO NPUYMHAMHU OPraHU3alMOHHOTO M IOJ00HOTO
XapakTepa, T[OCKOJIbKY €IUHCTBEHHas 1eJb  pPalMOHAIBbHOM  OpraHu3aluu
JESATEIIBHOCTH OPraHOB BJIACTH HE MOXKET CIYXXUTb OCHOBAaHUEM JJIsi OTPAaHUUYEHUS
npaB o cBo6on'®.  3arem Koncturyuunonnsii Cyn P® yxe Ha ypoBHE
[TocranoBnenus: ot 14 ¢espans 2013 rona nmoBTOpUa TpeOOBaHUE K 3aKOHOAATEINIO
(BnepBble BbickazaHHoe B Ompenenenun Ne 484-O-I1 ot 2 ampens 2009 roma) o
HEoO0X0MMOCTH oOecrieueHHst OBICTPOrO PAaCCMOTPEHHUs] CIOPOB B CBS3M C
COTJIacCOBaHWEM MecTa U (WJIM) BPEMEHH MEPONPUITHS 10 JaThl, 3asBICHHON

W Cm, noapo6uee, Hamp.: llyrpuna E.C. Ykas. cr.

1% Omnpenenenne Komcrurymmonrnoro Cyma PO Ne 484-O-I1 «Ilo xanobe rpaian JlanvManKkiua
Anexcangpa Bnagumuposwda, [llagpuna lenuca Ilerposuda u llumoBonoca Cepres MuxaiinoBuda
Ha HapylIeHHEe MX KOHCTUTYIMOHHBIX MPaB MOJOXEHNEM 9acTH 5 ctathu 5 DenepanpHoro 3akoHa «O
coOpaHusX, MUTHHIAX, JEMOHCTpAIMAX, IIECTBUSIX U MUKETHpOBaHUsX» oT 2 ampens 2009 roxa //
Bectaux Koncrurymmonuoro Cyna P®. 2009. Ne 6; Omnpenenenne Koncturynnonnoro Cyma PO Ne
705-0-O «O06 oTKa3ze B MPUHITHH K PACCMOTPEHHIO KaoObl rpaxnaHnHa Kocskuaa KoHcraHTHHA
IOpreBrua Ha HapylieHHe ero KOHCTHTYLMOHHBIX IpaB YacTbiO 5 CTaThbM 5 M IyHKTOM 2 yacTu |
cratbu 12 DenepanpHoro 3akoHa «O coOpaHUAX, MUTHHrax, JEMOHCTpPAIUAX, IIECTBUSIX U
nukerupoBanusax» ot 1 utonst 2010 rona // CIIC Koncynsrant [Titoc.
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OpraHu3aTOPOM, 10 IpUMEpPy M30MpaTeNbHBIX cOpoB. ClieayeT moaaepKaTh JaHHOE
tpeboBanue Koncturymuonnoro Cyna P® u 0xuiath ero HCTIOTHEHUS.

B npopomxenue auckyccuu, 3akoH oT 8 uioHs 2012 roma mpemycMoTpen
co3nanue cyObekTamu PQ@ crnenmanbHO OTBEAEHHBIX MECT Ul IPOBEICHUS
nyONMUYHBIX MeponpusaTuil. 3akoH cyObekTa PO 10OmKEeH yCTaHOBHTH IMPEEIbHYIO
YUCICHHOCTh JMII (HO HE MEHee CTa 4YeJOBEK), IpU COONIIOJCHHH KOTOPOM
yBEIOMJICHHE O TPOBEIECHUH MyOIMYHOro Mepornpuatusi He Tpedyercs. [IpenenbHyto
YHCICHHOCTh YBEIMYMWI, K npumepy, 3akoH Cankr-IlerepOypra, mpasaa, jauib 10
JIByXCOT u€JOBEK. BHE 3THX MecT NpoBeleHHUE MEPOIPUSITUN JOIYCKAeTCs TOJIBKO
II0CJIE COIIACOBAHUS C OPTaHOM BJIACTH.

B nuteparype BBICKa3bIBaJOCh MHEHHUE, UYTO JIaHHBIE IIOJIOKEHMSI 3aKOHa
CO3JIal0T BO3MOXHOCTb 3ampeTa J0bIX MaHU(ecTaluil B LEHTpE TOpOJOB U HX
TepeHoca Ha OKPaHHbI , 4TO «HA TEPPUTOPHH HACEICHHBIX ITyHKTOB HE OCTAETCS
TEPPHUTOPHIA, IJIe MOKHO OBIIO GBI POBECTH ITyOIIMUHEIC MEPOIPUATIS .

Koncturyumonnsiii Cyn P® B [locranosnenuu ot 14 ¢despans 2013 roma
0TYACTU pa3pelIni AaHHYIO NpoOsieMy U yKas3all Ha HE00XOAMMOCTbh HOPMAaTHBHOTO
ONpECNICHUs] KpPUTEpUsl CO3JAaHMUs IOAOOHBIX MECT, a TaKXXe HEeO0O0XOIUMOCTb
CO3aHMS TAKMX MECT KAK MUHUMYM B Ka)KJIOM F'OPOJICKOM OKPYI'€ U MyHHULMIIAJIILHOM
paiioHe.

3aKOH O MMTHHIaX B HOBOW pEIAaKLMU TaKKe IPEILyCMOTPEN OINpENCICHHUE
MECT, IJ/I€ 3allpellaeTcsi NPOBEACHUE MyOIMUHBIX MEPONPUATUN, B TOM UHUCIE €CIH
9TO «MOXKET IOBJIEUb HapyllleHHe (PyHKIMOHUPOBaHUS OOBEKTOB XKU3HEOOECTIeUeHN ],
TPAaHCHOPTHOM WM COLMANBHOM WHQPPACTPYKTYPHI, CBS3H, CO3/aTh IOMEXH
JBYDKEHUIO TELEeX0J0B U (WJIM) TPAHCHOPTHBIX CPEACTB JMOO JOCTYIy IpaxkJIaH K
KWJIBIM ~ TOMEHICHUSM  HJIM  O0bEKTaM  TPAHCIOPTHOW WM  COLHUAIBHOU
uHppacTpykTypb» (4. 2.2 ct. 8). BmomHe oueBHIHO, YTO JIFOOOE ITyOJIHMYHOE
MEpONpHUATHE B OOILIECTBEHHOM MeECT€ HEM30€KHO BIEYET XOTS OBl 4YacTh U3
yKa3aHHBIX mnochencTui. CrenoBaTeabHO, HOBBIE HOPMBI 3aKOHAa HYKIAIOTCA B
[IEPECMOTPE.

3akoH oT 8 uroHs 2012 rona 3ampeTHsl ObITh OpraHU3aTOpaMu ITyOJIUYHBIX
MEPONPUATHHA JMIAM, MMEIOIIMM HECHATYI0 WIM HENOTAallEHHYH CYIUMOCTh 3a
COBEpUICHHE YMBILIUIEHHOTO MPECTYIJICHHUS] MPOTUB OCHOB KOHCTUTYLIMOHHOTO CTPOS
¥ 6€30MaCHOCTH IrOCy1apCcTBa WM MPOTUB OE30MACHOCTH M OOLIECTBEHHOTO MOPS/IKA,
a TaKKe JHlaM, JBa M Oojee pa3a NPUBIEKABIIUXCS K aJIMUHUCTPATUBHOMN
OTBETCTBEHHOCTH 3a MPABOHAPYLICHUS B cpepe MyOTUUHBIX MEPOIIPUATHH (B TeUECHUE
CpPOKa, KOrja JIMI0 CUMUTAeTCS TMOABEPTHYTHIM aJMUHUCTPATUBHOMY HAKa3aHUIO).
Konctutyuumonnsiii Cyn PO B [locranoBnenun ot 14 ¢despans 2013 roga npusHal
Takou 3anpeT KOHCTUTYIHOHHBIM. E.C. lllyrpuHa paccmaTpuBaeT BBEAEHHBIN 3anpeT
Kak M30BITOYHOE M HECOpa3MEpHOE OrpaHUYEHUE H30UPATENbHOTO M JIPYTHX
KOHCTHTYIMOHHBIX TIpaB- . [0 TaHHOMY BOIPOCY MPEACTABIAETCS HEOOXOIUMBIM B
nenoM cornacutees ¢ Koncrurynuonnsim Cynom P®: BBen€HHBIN 3ampeT onpaBaaH
U 3aIpelaeT JUIIb OPraHUu3aluio MyOJIUYHBIX MEPOIIPUATHM, HO HE yYacTHE B HUX.

Bmecre ¢ tem, Koncruryunonnsiii Cyn P® Heckonbko pa3 0OOCHOBaHHO
BBICTyIaJl TaKke€ M B 3alIUTy MpaB M HMHTEPECOB OPraHU3aTOPOB IMyOJIUYHBIX
MEPOIPUATHH.

199 Konmpares A.A. Ykas. cr.
20 Bpoes M.M. Yka3. crT.
201 Cm.: lyrpuna E.C. Ykas. cr.
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Tak, cynmsl oOOmEH  IOPUCIAMKLIMU  TPHUBIEKAIM  OPraHU3aTOPOB K
aMUHHUCTPATUBHON OTBETCTBEHHOCTH 32 HECOOTBETCTBUE (PAKTUUECKOTO KOJIUYECTBA
YYaCTHUKOB ~ MEPONPUATHUS  KOJIMYECTBY,  YKa3aHHOMY B  YBEJIOMJICHUHU.
Konctutynmonnsii Cyny P® B 2012 roay mNOCTaHOBUJ, YTO OTBETCTBEHHOCTH
OpraHu3aTopa J0JIKHAa HaCTYIaTh, TOJIBKO €CJIM TaKO€ HeCOOTBETCTBUE (1) BO3HUKIIO
[0 BUHE CaMOr0 OpraHu3aropa u (2) co3nano peaiabHy yrpo3y Ajs 0OlIeCTBEHHOTO
MOpsIAKa 1 Ge30MacHOCTH

Cnoyctss Heckosibko naHed 3akoH or 8 wuroHs 2012 roma Haloxuia Ha
opranuzatopa IyOJIMYHOTO MEpOIPHATHS OO0SM3aHHOCTh MPHUHUMATh MEpPHI 10
HEJOMYILIEHUIO NPEBBIIICHNUs] KOJIMYECTBA YYACTHUKOB, YKa3aHHOIO B YBEJIOMJICHUU.
Ha3BanHblil 3aKOH Takke MPEeayCMOTpEN TpakJaHCKO-IIPaBOBYIO OTBETCTBEHHOCTH
opraHuzaTopa IMyOJUYHOTO MEpONPUATUS 32 Bpeld, NPUYUHEHHBIA YYaCTHUKAMHU
Takoro Meponpusatus. B orser Ha a3to Koncrurynuonnsiit Cyn P® B [loctaHoBneHUN
ot 14 derpans 2013 roga yTo4HHII, YTO TaKasi OTBETCTBEHHOCTh MOYKET MPUMEHSTHCS
TOJIKO TMpU HAJIMYUM BHHBl OpraHU3aTopa MU MNPUUYMHHO-CICACTBEHHON CBS3HU.
EBponeiickas kKoMHUCCUS 3a JEMOKPATHIO 4Yepe3 NIPaBO MNPEJIOKWIAa OTrPaHUUYUTh
OTBETCTBEHHOCTb OpraHU3aTopa CllydyasMH, KOTJa OH HE IMpPOSBHI JIOJKHOU
3a00TJIMBOCTH M OCMOTpHTENILHOCTH (due care)2°3.

B 3aknroueHre MOXXKHO OTMETUTH CIPABEIMBOE 3aMEUYAHUE O TOM, YTO BMECTO
CEpbE3HOI0 Y)KECTOUEHHUs HAaKa3aHWW, 3allyTMBAaHUsS OPraHU3aTOPOB W CO3JaHUS
CHEIHUAJIbHBIX TalJ-MapKOB LIEJIEeCO00pa3HO YTOUHUTH MPOLELYpPY COIJIacOBaHUSA M
MPOBEJCHUS IMyOJIMYHBIX MEPONPUSATHIl [UIsl pealibHOTO oOOecreueHus IpaBa Ha
1y OJIMYHOE BBIpaKEHUE CBOMX MHEHMM U Ha 6e30macHoCTb "

3.2 HenocpeacrBenHas 1eMoKpaTusi

B nureparype 0OOCHOBaHHO OTMEYAeTCs, YTO MHCTHTYTHI pedepeHayma u
HapOJAHOW 3aKOHOJATEIbHOM WHHUIMATHUBBI SIBJISIOTCS OJHUMH M3 OCHOBHBIX
NPEINOCHUIOK BOIUIOLIEHHUS] B XWU3Hb KOHCTUTYLMOHHOTO INPUHIMIA O TOM, YTO
HOCHUTEJIEM CYBEPEHHUTETa U HICTOUHUKOM BiiacTu B Poccuiickoii deneparuu saBiasieTcst
e MHOTOHALMOHANBHBIN HApOA~"". JIaHHBIE MHCTHTYTHI JOJDKHBI CTATh BaXKHEHIIMM
CPEIICTBOM pean3aliy MPOTECTHBIX OTHOILIEHUH, 3aMeIlas UX arpecCUBHbBIE (POPMBI.

@®enepanbHblil 3akoHoxarens B 2008 romy B cratee 6 DenepanbHOro
KOHCTHTYIIMOHHOTO 3aKOHa 0 pedepermyme’®® ykasam, 49TO BOMPOCH, KOTOPHIC
otHeceHbl Koncturynueir P®, denepanbHbIMM KOHCTUTYLIMOHHBIMHU 33aKOHAMHM K
UCKJIIOYUTENbHON KOMIIETeHIIUH (eiepalbHbIX OPraHOB TOCYJapCTBEHHOM BJIAaCTH, HE
HoJyIeXkaT BEIHECEHUIO Ha pedepenayM. B nmuteparype crpaBeyIuBO OTMEYAETCs, YTO

202 Cm. mompobuee: IMocranosnenne Koncrurymmonnoro Cyma PO Ne 12-I1 «Ilo aemy o mposepke
KOHCTUTYIIMOHHOCTH TojoxeHnd wactu 2 crateu 20.2 Komekca Poccuiickoit ®@eneparun 00
aJMHUHUCTPATUBHBIX MPaBOHAPYIIEHUSX, MyHKTA 3 4acTH 4 CTaThbM 5 U IyHKTa 5 4acTH 3 cTaThu 7/
®enepanbHoro 3akoHa «O coOpaHUSIX, MUTHHTAX, JEMOHCTPALUSX, MIECTBUAX M MUKETUPOBAHUIX» B
cBs13U ¢ xanoboi rpaxaanuta C.A. Karkosa» ot 18 mast 2012 roxa / C3 P®. 2012. Ne 22. Cr. 2921.
203 Cm.: European Commission for democracy through law. Opinion No. 686/2012 dated 11 March
2013.

204 Cwm.: IlleBepmsee C. MarepuaabHble M OPraHM3ALMOHHBIC OCHOBBI  IHBHIIM30BAHHOTO
nojuTryeckoro nporecra // IlpaBo u sxkoHomuka. 2012. Ne 10. C. 66.

205 Cm.: Coipsix B.M. IIpaBoBoe rOCYAapCTBO KaK MJeal Pa3BUTHS PYCCKOW TOCyIapCTBEHHOCTH //
Poccwuiickuit topuaudeckuii xypaai. 2013. Ne 2. C. 18 — 20.

206 (penepanbHBIH KOHCTHTYIHOHHBIH 3aK0H Ne 5-DK3 «O pedepenayme Poccuiickoii deneparmim ot
28 ntons 2004 roxna (B pea. ot 24 anpens 2008 roxna) // C3 P®. 2004. Ne 27. Cr. 2710.
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yKa3aHHOE MOJI0XKEHHE TPEeOyeT TOJIKOBAaHUS M pacIIUpsSeT BO3MOKHOCTh YCMOTPEHUS
MIPaBONPUMEHUTENBHBIX OPraHOB, BEIET K HAPYLICHUIO IMPUHLMUIIOB PABEHCTBA M
BEPXOBEHCTBA saxona’’’. Ha MPAKTUKE TapaHTHEeH mpaBa Ha pedepeHIyM MOXKET
BBICTYIIaTh 3aKPBITBII TepedeHb OMNpeneIEHHbIX OOCTOSATENbCTB M BOIPOCOB,
IPENATCTBYIOUINX €ro IMpoBelAcHUI0. Teneps mepedeHb BOIPOCOB, HE MOAJIEKAIIUX
BBIHECEHUIO Ha pedepeHayM, cTal (aKTUYECKH OTKPBITBIM, UYTO CO31aET
BO3MOXXHOCTh MpecedeHus: pedepeHaymMa Mo JTO0O0OMY OTHOCHUTEIBHO Ba)KHOMY
BOIIPOCY TOCYAApPCTBEHHOTO 3HAYEHUSI.

OtcyTcTBHe (paKTUYECKOH BO3MOXKHOCTH M PEANbHOM MPAKTHUKU MPOBEACHUS
denepanbHbBIX pePepeHyMOB, BO3MOXHO, OTYACTH NpPU3BAaH BOCIHOJHUTH (IO
KpaiiHeil Mepe, B T1a3ax OOIIEeCTBEHHOCTH) WHCTUTYT «OOIIECTBEHHBIX MHHUIIMATHBY.
Ecnu panee naHHBIM MHCTUTYT NMPUMEHSUICS TOJIBKO B OTIENIBHBIX CyOBEKTax POX®,
To ¢ 15 ampens 2013 roga eauHbIl NOPSAJOK PACCMOTPEHHUs OOIECTBEHHBIX
WHULIMATUB Ha ¢eaepaibHOM YpOBHE YTBepKIAEH YkazoM Ilpesumenta P>,
Crnenyer OTMETUTh, YTO JaHHBIA YKa3 HE MPEJyCMaTpPUBAET JOCTATOUYHBIX I'apaHTHI
peayinzanuy 0OLIECTBEHHBIX MHUIIUATHUB.

Bo-mepBbiX, peanm3amuio  OOIIECTBEHHBIX HMHHUIMATHB  OCYIIECTBIIAET
HEeKoMMepuecKkas opranuzanust «Doua pa3BUTHS HHPOPMAIMOHHON JEMOKpaTHH U
rpaxnanckoro obmectBa «®PoHI HHOOPMAIMOHHOW JEeMOKpaTHH»» (namnee —
«Donpn»). @oHA HPOBOAUT MPEABAPUTEIBHYIO HKCIEPTU3Y  OOIIECTBEHHOI
WHHUIAATUBBI, O0ECIeYMBAaeT TOJIOCOBAaHHME U  JOCTOBEPHOCTH  PE3YJIbTATOB
rosiocoBanus. [Ipu 3TOM U3 ycraBa, pa3MELIEHHOTO Ha CalTe ®onna®’?, Cle1yeT, 4yTo
€ro eJMHCTBEHHBIM YUpeauTeNeM sBisieTcs (pusnyeckoe nuio. JlocTymnHble Ha caifTe
JIOKYMEHTBI TaKXe MOATBEPKIAIT, YTO peueHne o perucrpaunu @oxga npuHATO 3
okTsA0ps 2012 roga MuHHCTEpCTBOM HOCTUIINH, a Takxke 4To Dona BHeceH B Enunbrit
TrOCYJJapCTBEHHBIN peecTp HOPUAMYECKUX JHUI[ M IMOCTaBJIE€H Ha YYET B HAJIOIOBOM
oprane 8 okTs0psa 2012 roga. YpoBeHb JOBEpUs MO OTHOIICHUIO K HEKOMMEPUYECKOM
OpraHM3aliy, KOTopas yupekJIeHa OIHUM (PU3UUYECKUM JIMIIOM MEHee Tojia Hazal, u
OTBETCTBEHHOCTh KOTOPOW OrpaHWY€Ha TOJIbBKO CYMMOW MPUHAUICKAIUX €l
JIEHEKHBIX CPEICTB, 00bEM M HMCTOYHUKUA KOTOPBIX HE PACKPBITHI, KaXIBIH MOXKET
OIPEAEIINTh CAMOCTOSITENBHO.

Bo-BTOpHIX, 0OlIECTBEHHAS] MHUIMATHBA (eIepabHOTO YPOBHS, MMOITYyYHBIIAs
He meHee 100 000 ronocos rpaxaaH, HanpasiseTcss DoHAOM B SKCIIEPTHYIO pabodyro
rpymiy, coctaB kKotopoul ompenensiercss [IpaButensctBom P®. [lanHas rpynma B
TEUYEHHUE JIBYX MECSIEB «TOTOBUT HKCIEPTHOE 3aKIIOUEHUE U pelIeHue 0 pa3paboTKe
COOTBETCTBYIOIIIET0 HOPMATUBHOTO MPABOBOI0O aKTa U (WMJIM) IPUHATUU HHBIX MEp MO
pealiM3alliid  WHUIUATUBBI». TakuMm o00pa3oM, paccMOTpeHHe OOIIEeCTBEHHOMN
MHUIMATHUBBI [0 CYLIECTBY JaXke Mocie €€ MOAJIEPKKH rpakJaHaMu He 00ecreueHo
JIOCTATOYHBIMU TapaHTUSMH.

207 Cm.: CepreeB A.A. O6 orpammuennn mnpeamera pedepenayma Poccniickoit ®enepamun //
KoHcTutynmonHoe u MyHuInansHoe npaso. 2008. Ne 19. C. 7 — 12.

208 O, monpobuee: Ueborapes I'.H., IBanoBa K.A. I'paxxnanckas 3akoHOMATeIbHAS MHULIMATHBA KaK
dbopMa  OCYIECTBJIICHHS HACEJICHHEM TOCyIapCTBeHHOM Biactd // KoHCTHTynHOHHOE U
MyHHULunaabHoe npaso. 2013. Ne 4. C. 59 — 64.

20 yka3 Ilpesugenta PO Ne 183 «O paccMOTPeHHH OOILICCTBEHHBIX HHHIMATHB, HAIPABICHHBIX
rpaxknaHamu  Poccuiickoit @egepauuu ¢ UCNOJIb30BaHMEM HMHTEpHET-pecypca «Poccuiickas
obiecTBeHHas nHUnMatusay ot 4 mapra 2013 roga // C3 P®. 2013. Ne 10. Cr. 1019.

219 YRL: http://www.id-f.ru/about/docs/
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Bonee Toro, oOmiecTBeHHAas WHUIIMATHBA HE Pa3MEIIaeTCs ISl TOJIOCOBAHMUS,
ecnu oHa, o MHeHUIO DOoHIA, TPOTUBOPEUUT YIOMSIHYTOM BBIIIE CTaThe 6 3aKoHA O
pedepenayme. YkazaHHOE MONOKEHHE MpeaocTaBiseT OoHIy MUPOKHUE MTOJTHOMOYHS
no «puibTpanum» OOIIECTBEHHBIX WHUIIMATUB O€3 o0OecTeueHus] HaIekKaIlero
0O0IIECTBEHHOT'O U Cy1IeOHOT0 KOHTPOJIS 32 IaHHOU MPOLIEyPOH.

B uenom, BBenEHHas mpolienypa pacCMOTPEHUs OOIIECTBEHHBIX MHUIIMATUB
HE MOXET 3aMEHUTh CO00it I/IHCTI/IT%’T HapOJHOM 3aKOHOJATEIbHON MHULIMATUBBI, KaK
mpeimnonaraeTcs B JMTEpaType .. B Iuasax  HACeNeHHS  «OOIICCTBEHHBIC
WHUIMATHBBDY MOTYT CTaTh JACKIAPUPYEMO BO3MOKHOCTHIO YUACTHS B yIPaBICHUH
JIeJIaMU TOCY1apCTBa, a JAJis TOCy1apcTBa — TEXHOJIOTHEN Kpayz[copanrazlz.

Cnenyer pa3BUBaTh WHCTUTYT HApOJHOW 3aKOHOJATEIBHOM WHUIIMATHUBBI,
KOTOpasi Ha HACTOSIIIMA MOMEHT JOIyCKaeTCs JIUIIb B OKOJO JBAAIATH CyOBEeKTax
PO, Heobx0aMMO TaKke 3aKOHOJATETHHO 3aKpENUTh TAPAaHTHH PACCMOTPEHUS U
peayinzanuy 0OECTBEHHBIX MHUIIUATHUB.

3.3  CBo6oaa cjioBa 4 10CTyNl K MHpoOpManun

Vka3 Ilpesugenta PO 2011 roga u [loctanosnenue IIpaBurenscta PO 2012
roga 00 OOIIECTBEHHOM OOCYXICHHM HPOEKTOB (elepalbHbIX KOHCTUTYIHOHHBIX
3aKOHOB H  (pefepalibHbIX 3akoHOB>*  camum [Ipesugentom P®  Takxke
XapaKTEepU3yITCs BCE TOU Ke€ KaTeropueu Kpayncopcnﬂra215. IIpencrasmnsercs, 4To
npuBeaCHHbIe akThl [Ipesuaenta u IlpaBuTenbcTBa Takke CO34al0OT B OCHOBHOM
XOPOLLIYIO WUIKO3UIO0 YYAaCTHS TPa)XKJaH B yIIpaBJICHUHU rocyaapcrsom. Ha aene, mocne
00IIeCTBEHHOTO0 O0CYK/ICHHUS 3aKOHOIPOEKTa CIEIHAIbHO OTOOpaHHAs OpraHu3aIus
npencrasisier B [IpaBurensctBo PO otuér. 3areM naHHBIM OTYET paccMaTpUBAETCS
«aenapTaMeHTOM-UcnoHuTeneM». Ilo  pe3ynbTaTaM  Takoro  pacCMOTPEHHUS
YKa3aHHbII JenapTaMeHT MOKET MOATOTOBUTH «IIPEAJIOKEHHUS O MPECTaBICHUU
3aKOHOMPOEKTa B YCTAaHOBJIEHHOM TIOpsiIKE Ha paccmoTrpenne Komuccuu
IIpaBurensctBa Poccuiickoii denepanvu 1o 3aKOHONPOEKTHOW JEATENBHOCTH». B
1IEJIOM, TPEACTABIISIETCS, YTO TPOIEaypa OOIIECTBEHHOTO OOCYKIEHHUS IPOCKTOB
3aKOHOB HalpaBlieHa HAa CMSATYEHHE CHIIOBBIX ()OPM MPOTECTHHIX OTHOIICHUN U HX
MEePeHOC B BHUPTYaJIbHOE TMPOCTPAHCTBO TIPH OTCYTCTBHHM PEATBHBIX PBHIUArOB
BO3JICEUCTBUS Ha MPABOTBOPUYECKUM MpOIIECC.

Cosmanne  «OOIIECTBEHHOIO  TEJIEBHUIECHUSI Poccun»?®  me  oxazano
CYIIECTBEHHOTO BIIMSIHUS Ha MPOTECTHHIE OTHOILIEHUS B cTpaHe. B nurepatype 1o

21 Cm.: Yeborapes I'.H., UBanosa K.A. Vkas. cr.

222 Cm.: Kypsiuast M.M. TexHONOruu KpayacopcHHra B OPUANICCKOl npakTuke / KOHCTUTYIIMOHHOE U
MyHHUnunaigsHoe npaso. 2012. Ne 6. C. 31 —37.

B3 Cm.: Xoxmosa E.A. Haponnas mpaBoTBOpueckas (3akoHOIaTeNbHAs) WHMIMAaTHBa B Poccum mn
Wranmuu // Konerurynmonnoe n myannunansHoe mpaso. 2010. Ne 3. C. 56 — 60.

21 yxaz Tpesumenta PO Ne 167 «O6 0OmIECTBEHHOM OOCYKICHHH MPOCKTOB (eepaTbHBIX
KOHCTUTYLIMOHHBIX 3aKOHOB U (pefepanbHbIX 3aKoHOB» oT 9 (eBpans 2011 roma / C3 PD. 2011. Ne 7.
Cr. 939; IlocranoBnenue IlpaButenmsctBa No 159 «O6 yrBepknennn [IpaBunm mpoBemeHUsS
OOIIIECTBEHHOIO OOCYXKICHHs MPOEKTOB (PeaepabHBIX KOHCTUTYIIHOHHBIX 3aKOHOB M (hefepabHBIX
3akoHOBY» OT 22 deBpasa 2012 roga // C3 P®. 2012. Ne 10. Cr. 1247.

215 Cwm.: Mytna B. Jlemokpatus m kadectBo rocymapersa // Kommepcants. 2012. Ne 20/T1(4805) //
URL.: http://www.kommersant.ru/doc/1866753

216 yxas3 TIpesunenta PO Ne 455 «O6 obiiecTBeHHOM TeleBuaeHNN B Poccniickoit deneparimm» ot 17
anpesst 2012 roxa // C3 P®. 2012. Ne 17. Crt. 1914; Pacnopsixenue [Ipasurensctea PO Ne 1679-p <O6
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NPUHATUSL COOTBETCTBYIOILIEro Yka3za lIpe3uaeHTta BhICKa3bIBajgach TOUKA 3PEHHUS O
TOM, YTO OOIIECTBEHHOE TEJIEBUJICHUE «OYEBUAHO, OYyIET UYEeM-TO TOXOXE Ha
Oo6mectBennyto naiary P®. Ckopee Bcero, mpeacTaBieHHbIe B 3Toi OOIIeCTBEHHOM
najate JiMla NepeKoyyrT B HaOmogarenbHbli  coBeT  OOIIECTBEHHOTO
TeneBUIeHIHs» - . OBIIECTBEHHOE TEICBUICHHE YK€ MPAKTHYECKH HCUEPIIAT0 CBOI
OrokeT W, mo MHeHuto Bmamumupa Ilo3Hepa, «ymper Tuxo, 6e3 myma u '"OGe3
JIpambl'', © HUKTO 3TOTO OCOOEHHO HE 3aMeTHTH . [IpencraBnsiercsi, 4TO BIUSHHE
OO0111eCTBEHHOTO TENEBUACHHSI HA MPOTECTHbIE OTHOUICHHWS U B IIEJIOM OOILECTBO
OyZeT MOJIHOCTBIO 3aBHCETh OT YPOBHS €ro T'OCYJapCTBEHHOTO (pUHAHCHPOBAHUS U
nuapa. Camo HazBaHue «OOIIECTBEHHOE TEJIEBUICHUE» MPEAINOIAraeT, 4To Uaesl ero
CO3J1aHus M Tpolecc GyHKIMOHUPOBAHUS JOJDKHBI TEHEPUPOBATHCS OOIIECTBOM, a HE
rocyaapctBoM. Ha mpakTuke, K COXaJIeHUIO, OJTYy4nUI0Ch HA00OPOT.

3akon Ne 95-03 or 12 mas 2009 roxa®’® 3akpenmn onpenenéHHble rapaHTHH
paBeHCTBAa MapJaMEHTCKMX MNapTUid MpU  OCBEUICHHMH UX  JIEATEIbHOCTU
rOCyJIapCTBEHHBIMH OOILEAOCTYTHBIMU TEJeKaHaJlaMH M paaunokaHagamu. OmHaKo
BaXHO OTMETUTD, YTO JIAHHBIM 3aKOH OTHOCUTCS TOJIBKO K MApTUSAM, IPEICTaBICHHBIM
B ['ocynmapctBenHoit [yme. B CBA3M C 3TUM OH OLIEHMBAETCS CIEIMAJIUCTAMHU KakK
CO3AI0IINUNA «0COObIe MPUBWIIETUU Ui MApIaMEHTCKUX MapTHil, OTOOpaHHBIX Ha
ynpaemsieMbix BbIGopax»~’. Uepes aBa Mecsna 6bul mpumsT 3akon Ne 203-®3%
KOTOpBI (haKTHUYECKH 3allpeTHsl MPEJOCTaBIATh HEOONbUINM MapTHSIM M HUX
KaHauaaTaM OecruiaTHoe 3(upHOE BpeMs M OCCIUIaTHYIO MEYaTHYHO IUIOIIAb, YTO
HapyUIuJIo MPUHIUIT PaBEHCTBA, 3aKperi€éHHbIN B Konctutyuu PO.

Bmecre ¢ tem, B mocnennue roasl Poccust caenana ©onbIIoOi mporpecc B
o0ecre4eHn: OTKPBITOCTH OPraHOB ITyOJUYHOM BiIacTU. B 4acTHOCTH, OBLITN HMPUHSATHI
Oenepanbuble 3akoHBI 0T 22 nekadbps 2008 roma «O6 obecmeyeHHMH TOCTyIa K
nHopMaIuu 0 NEATeTLHOCTH CYI0B B Poccuiickoi d)ez[epaum/l»zzz, oT 9 deBpans
2009 r. «0O06 oOecneueHMH JOCTynma K HMHQOpMaUM O JIEATEIBHOCTH
TOCY/JApCTBEHHBIX OPraHOB M OPraHOB MECTHOTO CAMOYTIPABICHH» 2. Takke GbLIO
MPOBO3IIIANIIEHO CO3JAHHE CHUCTEMBbl B3aUMOJCHCTBUS (elepalbHBIX OpPraHOB

YUpEXKJICHHH aBTOHOMHOI HEKOMMepuecKoi opranmsannyu «OOmecTBeHHOe TeieBuaeHne Poccum»y>
ot 12 cents6ps 2012 roma // C3 P®. 2012. Ne 38. Cr. 5185.

217 Jlenucos C.A. Yersipe roma npesunentcTsa [I.A. Mexasenesa: pedopmbl i KOHTppedopmbr? //
KoncTuTynimoHHOE TpaBO © TONHTHKA: COOPHHUK MaTEpUAIOB MEXKIYHApOIHOW HAaydHOU
koHpepenmmu: KOpunnueckuii paxynsrer MI'Y nmenn M.B. JlomonocoBa. 28 — 30 mapTa 2012 roga /
OTB. pell. 1.10.H., mpod. ABakbsin C.A. M., 2012. C. 129.

218 Cmepts OOGIIECTBEHHOrO TEIEBHICHWS HHMKTO He 3ameTHt, cumraet Ilosuep / PUA Hosoctu //
URL.: http://ria.ru/society/20130724/951759935.html

219 ®enepanbuplii 3akoH No 95-03 «O rapaHTHsIX PAaBEHCTBA MAPTAMEHTCKHMX NAapTHil IIPH OCBEIICHHH
UX AEATEILHOCTH TOCYapCTBEHHBIMHU OOLIEJOCTYITHBIMH TeJIEKaHATAMH M paJHoKaHanamu» ot 12 mas
2009 rona (B pexn. ot 20 oktsiops 2011 roga) // C3 PD. 2009. Ne 20. Cr. 2392.

220 Nenncos C.A. UYetsipe rona npesuaentcrsa JI.A. MenseneBa: pedopmsl min koHTppedopmbl? C.
129.

221 ®enepanbhbiil 3ak0oH Ne 203-D3 «O BHeceHMU U3MEHEHUI B 3aKOHOJATENbHbIE akThl Poccuiickoii
®enepannn 0 BeIOOpax M pedepeHayMax B YACTH NMPEIOCTABICHHUS 3()UPHOTO BPEMEHU M MEYaTHOH
TUTOIIAIM AJIsl IPOBEICHUS TIpeABBIOOpHOM arnTammmy oT 19 utonst 2009 roma // C3 P®. 2009. Ne 29.
Cr. 3640.

222 DenepanbHbiii 3ak0H Ne 262-03 «O6 obecriedeH I  0CTyMa K HHPOPMALHH O JCITEIBHOCTH CY/I0B
B Poccuiickoit ®eneparum» ot 22 nexadpst 2008 roma (B pen. ot 2 uroiist 2013 roga) // C3 P®D. 2008. Ne
52 (a. 1). Cr. 6217.

22 enepanbubiii 3akoH No 8-D3 «O6 obecreueHMn A0CTynma K HHGOPMALMH O JACATETbHOCTH
rOCYJIapCTBCHHBIX OPTaHOB M OPTaHOB MECTHOTO caMoympanieHus» ot 9 despais 2009 roga (B pemn. oT
7 wrons 2013 roga) // C3 P®. 2009. Ne 7. Cr. 776.
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UCTIONTHUTENIbHON  BIAaCTH C  MPEICTAaBUTEISIMH  TPAXKIAHCKOTO  OOIIECTBa,
OOIIECTBEHHBIMI OOBEIMHECHUSIMU W TIPEANPHHAMATEILCKAM COOOIIECTBOM — TaK
HasbiBaeMoe «OTKDEITOE MPABHTEIBCTBOM-. — JUIS OOECICYCHHS MPO3PAYHOCTH
OpPraHOB BIIACTH, TOBBIIICHHS KadecTBa W JOCTYIMHOCTH TOCYJapCTBEHHBIX YCIYT,
HAJIXKHBAHMS «OOPATHOI CBSI3M» MEX/Iy HACCICHHEM U HCIIOTHUTEIIBHOM BIACTBIO ",
B HacTositiee Bpemsi, K COXaJICHUIO, TaHHBIN MPOCKT HAXOJUTCS TOJLKO B HAYaJIbHOM
craauu peanu3zanuu. OJHAKO WHTEPHET-TEXHOJOTHHU YK€ aKTUBHO BHEAPSIOTCS B
IOBCCHEBHYIO JICATCIBHOCTh OPraHOB BIACTHZZ, YTO MOMKHO B OydylieM Ha
MPAKTUKE OOJIETYUTH B3aMMOJICHCTBHE C BIACTHIO.

B mocnenHee BpeMs BIACTH B3sUTH KyPC Ha Y)KECTOYCHHUE 3aKOHOIATEIILCTBA O
CTaTyce TOCYAAapCTBEHHBIX CIYXAlllUX, ACMYyTaTOB W T.I. 3ampeT HMETh CueTa B
MHOCTPAHHBIX OAaHKAX’’', KOHTPOIIb 38 COOTBETCTBHEM PACXOOB JOXONAM>>® B rila3ax
OOIIECTBEHHOCTH JIOJKHBI TIOJHATH ABTOPUTET BIIACTH, & B MEPCIICKTUBE 00ECIICUUTh
3 dexTuBHYI0 O0pHOY C KOppYMIMEH HE HAa MUTHHTAaX, a B KaOMHETaX HAJIOTOBOMU
CITyOBI ¥ B ITOJIUIINY.

34 B3aumoaeiicTBue BjacTei

B nocnenHue roapl IMOCTENEHHO YCHIIMBAKOTCSA IMO3HLMM 3aKOHOAATEIIBHOU
Biactu B Poccuu, 4TO sBISETCA MOJIOKUTENBHBIM (DAKTOPOM pPa3BUTHUS MPOTECTHBIX
OTHOILEHUM.

Tak, B xonmne 2008 roma B 4. 1 cr. 103 Koncrurynmuu P® Owuia mpsimo
3akperuieHa oT4€THOCTS [IpaBurensctBa PO nepen HapJIaMeHTOMzzg. Bwmecre ¢ Tem, ¢
IOPUAMYECKON TOYKH 3peHus, 3T0 NaéT ['ocynapcrBeHHoN [lyme nuib BO3MOKHOCTD
IPUHATHE K CBeleHUIO oT4eéT IIpaBuTenbcTBa M, B KpalHEM Ciydae, BBIPAa3UTh
HeznoBepue [IpaButenscTBy.

224 MocranoBneHne IIpaButensctBa PO No 773 «O IIpaBUTENbCTBEHHON KOMHCCHUU MO KOOPAUHALUU
JICITEIBHOCTH OTKPBITOTO MPaBUTENBCTBAY (BMecTe ¢ «[lonoxenuem o [IpaBUTEILCTBEHHOW KOMUCCHU
M0 KOOPJMHAIMH JIESITENEHOCTH OTKPBITOTO MPaBUTENbCTBa») oT 26 mronst 2012 romga (B pea. ot 17
anpens 2013 roga) / C3 P®. 2012. Ne 32. Cr. 4559.

25 Numukua AB. «OTKpBITOE NPABHTEIBCTBO» B MEXaHH3ME B3aHMOJICHCTBUS T'PAXIAHCKOTO
obmiecTBa W rocygapcTBa: (OPMHpPOBAHHE NPAaBOBOW Monenu W ee mpoTuBopeuus // ['paxmanckoe
o61ectBo B Poccnu u 3a pyoexom. 2013. Ne 1. C. 16 — 19.

226 Cm.: OpuHanBHEI caifT «OTKpBITOro npaButenbetsa» / URL: GombioenpaBuTenscTBo.ph

227 yxa3 TIpesuenta PO Ne 309 «O Mepax 10 peannsaiii OTACIbHBIX MOTOKeHHHT DenepaabHOro
3akoHa «O mportuBoneiicTBUM Koppymium» (Bmecte ¢ «llojokeHneM o TOpsake HaIpaBICHUSA
3arpocoB B dexnepanpHyto ciyx0y o pUHAHCOBOMY MOHHTOPHHIY IIPU OCYIIECTBICHHH IPOBEPOK B
LEJIAX MPOTUBOJCHCTBUS KOppynimu») ot 2 anpenst 2013 roxa (B pea. ot 8 utons 2013 roxa) // C3 PO.
2013. Ne 14. Ct. 1670; denepanbubiii 3akoH Ne 102-D3 «O BHeceHMH W3MEHEHUUN B OTAEIbHBIC
3akoHoAarenbHble akThl Poccuiickoit denepaunu B cBsizu ¢ npuHsatHeM PenepanbHOro 3akona «O
3alpeTe OTHCNBbHBIM KATCTOPHSAM JIMI[ OTKPHIBATh M WMETh cueTa (BKJIAJIBI), XPAHUTh HATHYHBIC
JICHES)KHBIE CPEICTBA U IICHHOCTH B MHOCTPAHHBIX 0AHKAX, PACIIONIOKEHHBIX 32 MpeaeliaMi TePPUTOPHI
Poccmiickoit ®epmepanmu, Bragete W (WIM) TOJIB30BATHCS HWHOCTPAHHBIMH  (PHMHAHCOBBIMU
uHCTpyMeHTaMm» oT 7 Mast 2013 roma // C3 P®. 2013. Ne 19. Cr. 2329.

228 ykas [Ipesunenta PO «O mepax mo peanu3aiiiy OTASIBHBIX MoyIokeHn PenepanbHoro 3akona «O
KOHTPOJIE 32 COOTBETCTBUEM PACXOJIOB JIMI], 3aMEIAIOIIIX FOCYJapPCTBEHHBIC JOJDKHOCTH, ¥ MHBIX JIHIT
ux poxomam» Ne 310 ot 2 anpens 2013 roxa (8 pea. ot 8 urosist 2013 roma) // C3 P®. 2013. Ne 14. Cr.
1671

2 3akon P® o mompaBke k Koucrurymunm PD Ne 7-OK3 «O KOHTPONBHBIX MOJTHOMOUHSX
I'ocynapcrBenHoit Iymbl B oTHomenun [IpaBurenscta Poccuiickoit denepanum» ot 30 nexabpst 2008
roga // C3 P®. 2009. Ne 1. Cr. 2.
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OnHako TMOJUTUYECKUE IIOCIEACTBUS BBEACHMS TaKOM OTYETHOCTH B
JOJIrOCPOYHOM  TIEPCHEKTHBE  IIOJOXKUTENBbHBL. B juTepatype  crpaBemyinBO
OTMEYAeTCs, 4YTO «UIWUIAS BO  B3auMooTHoweHusx [IpaBurenscrBa U
I'ocynapcTBeHHON I[yMLI>>23° IPU OMNpPENENEHHBIX YCIOBUSAX MOXKET OBITh MCIIOpYEHA
YHOOMSHYTBIMU TIOTIpaBKaMH B KOHCTUTYLUIO M OAHOBPEMEHHBIMH H3MEHEHUSIMU
3aKkoHa 0 HpaBHTeHLCTBeZ31, B COOTBETCTBHU € KOTOpbIMM lIpaBHTENBCTBO Tenepn
HamnpasisieT ['ocygapcTBeHHOM [[yme OTU€TBI O pe3yabTarax CBOCH AEATEIbHOCTH B
TOM YHCJIE 10 BOIPOCAM, MOCTABJIEHHBIM caMoil Jlymoi. Takue oT4yé€Thl mouiexar
00s13aTeIbHOMY O(QUIIMATIEHOMY OITyOJUKOBAHUIO U MOTYT MPOUCXOIUTH B yCIOBHAX
HanpspKEHHOCTU. B mepcrnekTuBe OHM MOTYT CTaTh 3JEMEHTOM 00ecreueHHs
cOamaHCHPOBAaHHOCTH BETBEH BiIacTu, 0a30# i OOIIECTBEHHOW AMCKYCCHH, OLEHKH
MOIOTYETHOTO cy6LeI<Ta232. OpnHako MOXHO COTJIACUTHCA C TEM, YTO «IIPH HBIHEIIHEM
cocrosHnu ['ocymapcTBenHoi Jlymbl pacmmpeHue ee KOHTPOJBHBIX (DYHKUMH He
MMEET CYIIECTBEHHOIO 3HAYCHHUSA»; «PACLIMPEHUE IOJHOMOYMM I'ocynapcTBeHHON
JyMmbl ... HagO paccMarpuBaTh KAK IPUKPBITHE IJIABHOW IIOIPAaBKH, KacaroLIEHCs
CPOKOB IpeObIBaHUs Ha JODKHOCTU HPGSI/I,HCHT3»233.

B cepemmne 2013 roja 65U IPUHEST 3aKOH 0 apIaMEHTCKOM KOHTpoIe> . OH
3aKpernuil OCHOBHbIE MPUHLHUIIBI U (POPMBI TAPIAMEHTCKOr0 KOHTpoud. OaHako 3akoH
HE COJEPKUT NMPUHUUIHNAIBHO HOBBIX MOJIOKEHUH. ClenyeT B LIEJIOM COIJIAaCUTHCS C
mHeHueM Cepres MupoHoBa: «3akoH IIycTOM aOCOJIOTHO, 3aKOH IIOJHOCTBIO
NepenuChIBaCT, HE J00aBIsAs HU OJHOM OyKBBI, BCE MOJHOMOYHS, KOTOPbIE CETOTHS
ectb 'y ®PexnepanbHOro CO6paHI/IH»235. Bmecre ¢ Tem, mnpencraBisfercs, 4TO
KOAU(DUKALUS COOTBETCTBYIOUIMX HOPM MOXKET TIOJOKHUTEIBHO OTpPa3uThCs Ha
KadyecTBe B3auMojeicTBusa Biacteid B PO B OyaymieM u, BO3MOXKHO, MOBIUATH Ha
pealibHbIE YBEJINYEHHUSI KOHTPOJIbHBIX [TOJIHOMOYMI MapiiaMeHTa B AainbHeineMm. Cam
(bakT NpUHATHA 3aKOHA MOXET IOJIOKUTEIbHO MOBIUATh Ha JUHAMUKY HPOTECTHBIX
OTHOLLIEHU Ha BOJHE 3asBJICHUN O BBEIECHHUU B Poccuu peanbHOro mapiiaMeHTCKOro
KOHTPOJIS.

3.5 I'paxkaaHckoe 0011ecTBO

230 OcaBemok A.M. DBomowust HOPM roCyIapCTBEHHOrO PeXKUMa  (hOPM HPABICHHS: CPABHUTETbHbIH
aHanu3 // KOHCTUTYIMOHHOE NMpaBO M TOJUTHKA: COOPHHK MAaTepHalioB MEXIYHAPOJHOW HAy4YHOU
koH(pepenumu: FOpunnueckuii paxyiaprer MI'Y umenn M.B. JlomonocoBa. 28 — 30 maprta 2012 roxa /
OTB. pell. 1.10.H., mpod. ABakbsi C.A. M., 2012. C. 189.

231 OenepanbHbll KOHCTUTYHHOHHBIH 3aKkoH Ne 8-DK3 «O BHecenuu uzmeHeHuil B dDenepasibHbII
KOHCTUTYLMOHHBIH 3akoH «O IlpaBurenscrBe Poccuiickoit denepanum» ot 30 nexadps 2008 roxa //
C3 P®. 2009. Ne 1. Cr. 3.

232 Nemumor M.B. MHCTHTYT MapIaMEHTCKOrO KOHTDOIS H €ro MOJTHTHKO-IIPABOBOE 3HAYCHHE B
PasBUTHUH POCCHUICKOM TrocynapcTBeHHOCTH // KOHCTHTYynMOHHOE MNpaBO M IOJHMTHKA: COOPHHK
MaTepHaJIOB MEXIyHApOIHOH HaydHOU KoH(epenmn: Opuamdecknii pakymsrer MI'Y nmenn M.B.
Jlomonocosa. 28 — 30 mapra 2012 roma / oTB. pen. m.1o0.H., npod. ABakesH C.A. M., 2012. C. 490 —
492.

233 Nenncos C.A. Yersipe roma npesuaentctea J.A. Mensenesa: pedopmsl win kouTppedopmbr? C.
128.

%4 DenepanbHsiii 3ak0H Neo 77-03 «O mapIaMeHTCKOM KOHTpose» ot 7 Mast 2013 roxa // C3 Pd. 2013.
Ne 19. Cr. 2304.

% Ponuu U. Konrpons B oTcyrcTBHE KOHTpoJs. ['ocnyma mcmyranach pacuiMpeHusi cOOCTBEHHBIX
nonHomouwnii / HesaBucumas razera / URL: http://www.ng.ru/politics/2013-04-24/1_control.html
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®enepanbHblil 3akoH Ne 235-D3 ot 23 urons 2013 roma®*® YCTaHOBUJI HOBBIH,
OoJsiee AEMOKpaTHYHBIA TOpsoK (popmupoBanust O6mecTBeHHON manatbl. KopoTko
ropopsi, Tenepb Ilpe3naeHT Ha3HA4yaeT JUIIb YyTh MEHEE YETBEPTU WICHOB
O6mectBennoit mamarel (40 w3 166), kaxapli u3 83 WICHOB H30UpaeTCs
COOTBETCTBYIOIIEH oOiecTBeHHON manaTtoil cyowsekta PP u3 cBoero cocraBa, a 43
yieHa wu30uparoTcs rpaxkiaaHamMu P® pelTHUHrOBBIM MHTEPHET-TOJIOCOBAHUEM C
UCTIOJIb30BaHUEM HWHTEpHeT-pecypca «Poccuiickass oOIIecCTBEHHAs WHHIIMATHBAY.
HoBpili mopsimok mpezactaBisercss Oojiee NEMOKPATUYHBIM M JIOJDKEH 00€CreyuTh
OONBIIMI HMHTEpeC TpakJAaHCKOro oO0IIiecTBa K JaHHOMY OpraHy, KOTOpBIH,
BO3MOXKHO, KOT/Ia-TO CTAHET LIEHTPOM aKTUBHOCTH I'Pa)KJIaHCKOIr0 OOIIeCcTBa, apeHOi
MPOTECTHHIX OTHOIICHHUI B PD, B TOM uncie 6jaroiapsi BHECEHHBIM MTOTPABKAM.

3akoH ot 5 ampensa 2009 roga®’ pa3pemi Co3laHue Ha MYHHIIMIAIbHBIX
BBIOOpaX COIO30B IMOJUTHYECKUX MAPTHHA M MHBIX OOIIECTBEHHBIX OOBEAMHEHHH C
LEJNbI0 COBMECTHOrO (POPMHUPOBAHUS CHHCKOB KaHAWJATOB HAa MYHUIIUIAIBHBIX
BbIOOpAaxX, OJHAKO OrPaHWYWJI MAaKCHUMaJbHOE KOJIMYECTBO IpEACTaBUTEIEH
OOLIECTBEHHBIX 00BbETMHEHUI B TAKUX CIIHUCKAX MATHAALATHIO nporeHTamu (1. 1 cT. 1
Ha3BaHHOTO 3akoHa). C.A. JleHncoB B cBsi3u ¢ 3TuM otMedaer: «Co3manue OJI0KOB
napTuid, KOTOpble, HampuMep, T[O3BOJWIN YCHEIIHO CBeprHyTh pexum C.
Munomesnya B FOrocnaBuu u B. Meunapa B CnoBakuu, B Poccun Obu1 3amperieH
eme paHee»238.

B 2012 romy BBeIEeHO MOHATHE «HEKOMMEPYECKOW OpraHu3aluy,
BBIMOJIHSIONIEH (YHKIUU MHOCTPAHHOTO areHTa»: 3TO TaKas OpraHu3alus, KOTopas
NOJy4aeT CPeACTBa M3-3a pyOeka M «y4acTBYET ... B MOJUTHUYECKON AEATEIBHOCTI
Ha Tepputopun Poccuu. Ha Takue opranmzanuu Bo3ziaraercsi 00sS3aHHOCTH MOJATh
3asBJICHHE O BKJIIOYEHMM €€ B PEECTp, CONPOBOXAATH W3/1aBAEMBIE €10 MaTepUalbl
uHboOpMaliel 0 TOM, YTO OpraHHU3aIlMsl BBHIMOIHAET (PYHKIIMM WHOCTPAHHOTO areHTa,
€XKEroJIHO TPEJICTaBIIATh B YIOJIHOMOYEHHBIH OpraH ()MHAHCOBYIO OTYETHOCTH C
ayJIMTOPCKUM 3aKJIIOUEHHEM, OJMH pa3 B MOJrofa pa3MellaTh CBEJIEHHUS O CBOEH
JeSATENBHOCTH B ceTn MHTepHeT .

Cnemgyer coriacuTbCsi C MHEHMEM O TOM, YTO BBEJIEHUE TOHATHUSA
MHOCTPAaHHOTO areHTa sBISETCS TONBITKOM BBICTAaBUTh B IJlazax oOIIecTBa
oOuiecTBeHHbIE OOBEIMHEHUST W HEKOMMEpPYECKHME OpraHM3alli «KaK areHTOB
MHOCTPAaHHBIX TOCYNapcTB (YWTail - WX pa3BeAbIBATEIbHBIX OPraHOB), MOCEATh
HEJOBEpHE CO CTOPOHBI TpaxJaH K CyObeKTaM TpakJIaHCKOro OOIecTBa,

2% Menepanbupii 3akoH Ne 235-03 «O BHeceHuu wu3MeHeHmit B (DenepanbHblii 3akoH «O6
O6mectBenHo nanate Poccuiickoit denepanym» ot 23 uronst 2013 rona // C3 PO. 2013. Ne 30 (Yacts
I). Cr. 4068.

21 ®Denepanbublil 3ak0H Ne 42-03 «O BHeceHHH U3MEHEHUH B cTaThi 25 U 26 DenepanbHOro 3aKkoHa
«O monuTHYeCKNX MmapTuiax» n PenepanbHbIi 3aK0H «O0 OCHOBHBIX rapaHTHIX W30MPATENBHBIX MTPaB
W TpaBa Ha ydactue B pedepeHmyme rpakaan Poccuiickoit @enepannm» ot 5 anpens 2009 roga // C3
P®. 2009. Ne 14. Cr. 1577; cm. moapobHee, Hanpumep: Crapoctura U.A. Poccuiickoe n3dupaTtensHoe
MpaBo: JOKTPHHA M 3aKOHOIaTeNsCTBO // KoHcTHTYIMOHHOE M MyHHUITMIaIbHOE TpaBo. 2009. Ne 24. C.
18 - 23.

238 Jlemncos C.A. Yersipe roma npesuaentctea J.A. Mensenesa: pedopms win kouTppedopmbr? C.
131.

239 Oenepanbabiit 3akoH Ne 121-03 «O BHeCEHHM M3MEHEHHH B OT/AEIbHBIC 3aKOHOJATENIbHBIE aKTh
Poccuiickoii ®enepanuu B 4acTU PEryJUpOBaHUS ACIATEIBHOCTH HEKOMMEPYECKHUX OpraHu3alui,
BBITIOJHAIOMNX (DYHKIMHM UHOCTpaHHOTO areHTa» ot 20 mrons 2012 roma / C3 P®. 2012. Ne 30. Cr.
4172.
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COTPYAHUYAIOIIUM C HWHOCTPAHHBIMU FpaHTOI[aTCHHMI/I>>24O. «B paBHON creneHu
HEBEPHBIMU IIPEACTABIAIOTCA KaK BBICKa3blBaHMS O TOM, 4YTO BCE YYaCTHHKH
IIPOBOJMMBIX B CTPaHE MUTHUHIOB BBICTYIAIOT B KAaueCTBE arcHTOB WHOCTPAHHOIO
BIMSHUSA, TaK M OTPHUILIAHUE IOIMBITOK OKAa3aTh BIUSHHE CO CTOPOHBI 3apyO€’KHBIX
rocynapcTB Ha (opMUpOBaHHE M TEPEBOJ B peEaJbHBIC IOJUTHUYECKUE ICHCTBUS
IIPOTECTHBIX HaCTpoeHI/Iﬁ>>241.

ITpumeuaTenbHO, uTO npeacraButens OoumecTBeHHoN nanatsl Jl. /[BopHUKOB
BBICKAa3aJl MHEHHE O TOM, YTO JaHHBIN 3aKOH BO3JIAracT Ha CyJbl 3a1a4y «ONpPEACIInTD,
4TO TaKOe MOJIMTUYECKas AeATEIbHOCTh. 3ajjaua BecbMa TpynaHas U ¢uiaocodekas, u
JUIS 3TOTO HYXHbl MHCTUTYLIMOHAJIbHBIE OCHOBBI»; 3aKOH 00 MHOCTPaHHBIX areHTax
ABJISIETCS. CTUMYJIOM K CO3JIaHHUIO  CIEHHUAIM3UPOBAHHBIX  aJMUHUCTPATUBHBIX
Cy,Z[OB242.

Emé omHuM 3HaMEHATEIbHBIM 3aKOHOJATEIBHBIM W3MEHEHHEM IIOCIIEIHHUX
Jger craja orMeHa B Hadaie 2009 roga u3OuparenbHOro 3ajora Kak OCHOBAaHUSA
peructpauuu (CIUCKOB) KaHIAaaToB” . JlaHHBII mar Cceppé3HO TMOBJIMII Ha
COCTOSIHUE IPOTECTHBIX OTHOLICHHHM B CTPAaHE B CBSI3U C TEM, YTO CYILECTBEHHO
OrpaHMYMI BO3MOXKHOCTb DPETMCTpaluu (CIUMCKOB) KaHauzaartoB. Ha mnpaktuke
HoJnucH n3bupaTeneil B MOANCPKKY (CHHMCKa) KaHAMIATOB Ha MOANUCHBIX JIUCTAX
NPU3HAIOTCS HEACUCTBUTEIBHBIMH TI0 a0COMIOTHO (OPMAIBHBIM TpH3HAKaM (K
npuMepy, OTCYTCTBME HauMMEHOBaHMs cyObekra @Denepauuu B ajapece MecTa
JKUTEJIbCTBA rpa;maHHHa)ZM. OtMeHa M30UpaTEIbHOrO 3aJlora pacCcMaTPUBAETCS B
auTepaType Kak  4acTb  IIOJUTUKA  «OTPAaHUYEHHA  TOJUTHYECKHUX  IIpaB
IpeAlpUHUMATENeH, KOTOPBIX OHO [rocynapcTBo] OourTcs OOJbIIE, YeM Maccy
HEUMYILEro HacenmeHus»’ . BMmecte ¢ TeMm, B Iuasax IPOCTBIX IPaXAaH
U30MpaTeNbHBINA 3AJI0T 3a4aCTYI0 MPEICTABISETCS «IIOKYNKOW» MaH/AaTa, MO3TOMY
OTHOILIEHHE K OTMEHE 3aJ10Ta MOXKET ObITh HEOJHO3HAUYHBIM.

3.6  denepaau3M U MeCTHOEe CaMOYNpaBJeHUe
OrcyrcrBue B Konctutynun P® 4éTkoro mopsaka 3aMenieHus JOJLKHOCTER

raB cyObekToB P® mpuBeno K MOCTOSHHBIM H3MEHEHHUSM TaKOro MOpsIKa Ha
3aKOHO/IATEJIbHOM YPOBHE, Ja)k€ 3a IOCJEeJIHHE HECKOJbKO JeT. JleficTBytomas Ha

240 Konppames A.A. Yka3. cT.

1 JleGemer B.A., Kupees B.B. I'manoe — komcrurymmonammsm! (IIyTH pasBUTHS DPOCCHIACKO#H
nemokparun) // Konctutynunontnoe u myHunumnansHoe npaso. 2012, Ne 2. C. 2 — 8; 0030p MHEHHUI CM.
taroke: CaakoB P. HKO: ObITh niu He ObITh "HHOCTpaHHbIME areHTamu"? // bu-ou-cu, Mocksa // URL:
http://www.bbc.co.uk/russian/russia/2012/07/120705_russia_ngo_law_discussions.shtml

2 1Tur. mo: Komonosa P. Axmunncrparusras ®emuna: 66ih win He 6b1th? // IXK-I0puct. 2012. No
43.C. 8.

3 Cwm: ®enepanbhblil 3akoH Ne 3-D3 «O BHECEHHM U3MEHEHUH B OTAEIbHbIE 3aKOHOJATENbHBIE aKThI
Poccuiickoit @enepanny B CBSI3M ¢ OTMEHOM M30MpaTENbHOTO 3aJI0Ta TIPH TPOBEICHUH BHIOOPOBY» OT 9
tdespains 2009 roxa (B pen. ot 2 mast 2012 roma) // C3 PD. 2009. Ne 7. Cr. 771.

244 Cwm.: Komommn E.. BeIGops! i H36npaTensHOe IpaBo B 3epKane cyaeOHbIx pemennit. M., 2010. C.
208; Ompenenenne BepxoBaoro Cyna P® Ne KAC08-96 «O6 ocraBnennn 0e3 M3MEHEHHS pPEIICHUSI
Bepxosroro Cyma P® ot 05.02.2008 Ne I'KITM08-268, KOTOpEIM OCTaBIE€HO 0e3 yIOBICTBOPECHHUS
3asBiieHre 00 ormene [Tocranosnenus Llentpusdupkoma PD ot 27.01.2008 Ne 92/710-5 «O6 oTkase
Muxannry MuxaitnoBuay KacesHOBY B perucrpanny KaHAWJATOM Ha TOJDKHOCTH Ilpesmaenta
Poccutickoit denepanun» u o6s3anuu llenTpuzbupkoma PP 3apernctpupoBaTh KaHAWAATOM Ha
noivkHOCTh [Ipesuaenta PO M.M. KacesiHoBa» ot 15 despans 2008 roxa // CIIC KoucynbsrantlLitoc.

3 Tenncos C.A. Yetsipe roga npesunentctsa JI.A. Mensenesa: pedopmsr mmn kouTppedopmer? C.
130.
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JTaHHBIA MOMEHT Bepcus cratbu 18 denepanbHoro 3akona Ne 184-d3 «OO6 oOmmx
MIPUHIUIIAX OpraHu3auu 3aKOHOJATENbHBIX (mpeacTaBUTEIbHBIX ) u
UCTIOJIHUTENIBHBIX OpPraHOB TOCYJAapCTBEHHOW BIIACTH CYOBEKTOB Poccuiickoit
®denepanum» B pepakiuu ot 2 utons 2013 roz[a246 (mamee — «3axoH Ne 184-D3y)
npezcTaBisieTcs 6os1ee MPOrpecCUBHOM 10 CPAaBHEHHUIO € OTICIBHBIMU MPEABLTY MU
BepcusiMu. OHa MpeaycMaTpUBaeT, uTo IiaBa cyobekta PO moxet uzbuparbes aubo
HaNpsIMyI0 TpaxknaHamu, Jubo (ecau mpexycMmorpeHo B Koncrurynum (Ycrase)
cyobekTa PD) nermyraTamMu 3aKOHOJATEIBLHOTO opraHa cyobekra PD.

B nepBoMm ciydae (mpsmMoe u30paHuE) KaHIUAATHl  BBIABUIAIOTCS
MNOJIUTHYECKUMH TMapTusiMu U (eciu mpenycmorpeno B Koncturymum (Ycrase)
cyobekra P®D) B mopsiike CaMOBBIABI)KEHUS, TOCJIE YEro OHH JIOJDKHBI IMOJIYyYUThH
NOJJIEPKKY OT IATH [0 JEeCATU IMPOLEHTOB JENYTaTOB MYHMIIMIAIbHBIX
0o0pa3oBaHMii, W JUIIb 3aT€M MONACTh B M30MpaTelbHbIe OrOJIETeHH TpakaaH. Bo
BTOpOM cilydae (M30paHue AemyTaTamu) KaHauaatel npesiaratorcs [lpesunenty PO
MOJUTUYECKUMH TIApTUAMM, TMpeIcTaBieHHbIMU B ['ocymapcTtBenHoit [lyme wu
3aKOHOJIaTeILHOM oprane cyobekTa PD, u3 koropsix IIpesuaent PO BeiOupaer Tpéx
JIMII ¥ TIPE/ICTABIISACT UX 7151 U30paHus 3aKOHOAATEIbHBIM OpranoM cyOnekTa PO.

VYkazaHHOH MpoOJieMe MOCBAIIEHO MHOMXECTBO ny6J1HKauI/H71247. B nenom
HOPSIOK 3aMEIICHUs] JIOJDKHOCTEH TiaB cyObeKToB P® noimkeH ompenensiThCs |
OTpeeNAeTCsl, UCXOJs M3 KPUTEPHEB IMOJUTUYECKOM BOJIM M IEIECOOOPa3HOCTH.
OpnHako 00BEM NOJUTUYECKOTO YCMOTPEHUS, BEPOSTHO, CIEAyeT OrpaHUYUTh Ha
ypoBHe Konctutynuu. OTKa3 oT OpSAMbIX BEIOOPOB CHHXKAET YPOBEHb JIETUTUMHOCTH
roCyJJapCTBEHHOM BJIACTH B PO, IIPOBOLIMPYET NPOTECTHBIE OTHOLIEHUS, IPUYEM B
ux Hanbosee xECTKoM Gopme.

B MyHununanbHOM IpaBe 3a MOCJIEIHUE TOJbl IPOU3OLUIO JaJIbHEHIIEe
YIIEMJICHHE CAMOCTOSITEIbHOCTH MECTHOTO CaMOYIpPABJICHUs, IMPOBO3IIIAIIAEMOE
Konctutyuueit PO. Tak, ¢ mas 2009 roga rybepHaTopbl MOTYT JIETKO «yAalsTh B
OTCTaBKY» H30PaHHOTO HACEICHHEM TINIaBy MYHHMIMIAIBHOTO 0OpasoBaHms’ . B
JUTEpaType CHpPaBEJIMBO OTMEYaeTcs, YTO JaHHOE TMOJOXKEeHHEe Irpy0o Hapymaer
IOPUHLIAII  CAMOCTOSITEIBHOCTH ~ MECTHOTO  CaMOYIIpaBJIEHUS ~, OTrpaHUYMBAET
ABTOHOMHIO MECTHOTO COOOINECTBA B peaju3alMd KOHCTUTYLIMOHHOTO IIpaBa Ha
camoympaBiieHue’.. AHQJTOTHYHOE MHEHHE BBICKA3aHO M B  3aKIIOYCHWH
EBpomneiickoro kiyb6a 5KCHEPTOB MECTHOTO CaMOYIPABJICHUSA: IOJUTHYECKYIO

26 Denepanbubiii 3akoH Ne 184-03 «O6 0OmHMX NPHHIMIAX OPraHM3AIMH 3aKOHOJATETHHBIX
(MpencTaBUTENBHBIX) U MCIOJIHUTEIBHBIX OPraHOB IrOCYJapCTBEHHOW BiacTH CyObekToB Poccuiickoii
Ddeneparun» ot 6 okTsa6ps 1999 roxa (B pex. ot 2 uronst 2013 roxa) // C3 PD. 1999. Ne 42. Cr. 5005.
247 Cwm., manpumep: Mapiranosa B.A. DBOMIONNS KOHCTHTYIHOHHO-IIPABOBOTO cTatyca IIpesnneHta
Pecniyonuku B coctaBe Poccuiickoit ®eneparum: Jluc. ... kaHn. ropun. Hayk. Kasawms, 2007;
bnankenarens A. CkoJBbKO LEHTpanu3Ma BBIICPXKUT QenepaTuBHoe rocynapctBo? IlocraHoBneHue
Koncrurynnonnoro Cyna Poccniickoit ®deneparim o «HazHaueHU» rydepHaTopoB // CpaBHHTEIBHOE
KOHCTHTYIIMOHHOE 0003penue. 2006. Ne 2. C. 153 — 159,

28 Cwm. monpoOuee, Hampumep: Cuseix FO.A. JleruTuMarus TONMHTHYECKON BIIACTH ITOCPEICTBOM
npoBe/ieHust BbIOOpoB // KoHCTUTYIIHOHHOE U MyHUIMNanbHOe mpaBo. 2012. Ne 6. C. 27 — 31.

249 Oenepanpabiii 3akoH No 90-@3 «O BHecenun m3MeHeHnit B DexepanbHblii 3ak0oH «O0 00mIIX
MIPUHITUIIAX OpPTaHU3aIlMd MECTHOTO caMoympaBieHus B Poccuiickoit @eneparnim» ot 7 mas 2009 roga
// C3 P®.2009. Ne 19. Cr. 2280.

20 Poponenkas H. JlemyTaThl MPUHAMAOT OTCTaBKy MapoB // Kommepcants. 2009. Ne38 (4093) //
URL.: http://www.kommersant.ru/doc/1129238

21 3axapoB A.A. MecTHoe camoympasienne B Poccmiickoii MDeaepamyi: COBPeMEHHbIC TEHICHINA
MOJUTHYCCKOTO DAa3BUTUS U CTPYKTypHbIC AedekThl 3akoHomaTenscTBa // I[lyOnumuHO-TIpaBOBBIC
uccien0BaHus (ANeKTpoHHbIH xypHai). 2012. Ne 1. C. 1 — 24,
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OTBETCTBEHHOCTb, OTBETCTBEHHOCTH 3a 1€JIeCO00pa3HOCTh U IPPEKTUBHOCTh CBOUX
NeHCTBUN BBIOOPHOE JIMIO MECTHOIO CAaMOYIIPABIEHHS HECET TOJIBKO Iepen
HAaCceJIeHUEM MYHHMLMIAIBLHOTO 00pa3oBaHUs, HO HE TMepell TOCyIapCTBECHHBIMU
OpraHAMH ¥ OPTaHH3aLIAME’ .

[TpuBenéHHbI 0030p OCHOBHBIX M3MEHEHMI 3aKoHOAarenbcTBa PD B chepe
IPOTECTHBIX OTHOLICHUH 3a IOCIEIHUE TOAbl MO3BOJSET CleNaTh BBIBOJ O
[IPOTUBOPEYUBOCTH, IIOJOBUHYATOCTH, OTYACTH YPE3MEPHOM IKECTKOCTH Mep,
HNPUHATBIX 3aKOHOAaTeneM. OHaKo JaHHbIE Mephl ObLIM 00YCIOBIEHbI OOBEKTUBHOM
COLIMAJIbHO-TIOJIMTUYECKON CUTyalluel B CTpaHE, KOTOPYIO BBIHY)KJIEHBI NPUHUMATb
BO BHUMaHME M 3aKoHOoAaTeNb, U Konctutynuonusiit Cy PO.

IIpaBoBoe mosie I HPOTECTHBIX OTHOIICHHH CO3JAETCSI IOCYIapCTBOM
IIOCTENIEHHO C Y4YETOM, B IIEPBYIO OYEPEIb, YPOBHS Pa3BUTHUSA CaMOIr0 IOCy1apcTBa U
o0miecTBa, a TaKkXke € Y4YETOM HAKOIUIEHHOTO OIbITAa, HNOJMTUYECKOM CHUTyalluu,
OOIIeCTBEHHON aKTUBHOCTH TPaKIaH M MHOTUX JApYyrux (akropoB. COBpEeMEHHYIO
CHUCTEMY IIpaBa CJIOXKHO ceOe MpeacTaBUTh 0e3 (OpMaTU30BaHHBIX HpPaBUI, IO
KOTOPBIM JOJIKHBI pa3BUBATHCA ITPOTCCTHBIC OTHOUICHU .

HayuHnplii aHanu3, NpOBEAEHHBIA BBIIIE, HANIAOHO [JOKAa3bIBa€T, 4YTO
HCCIICOO0BaHUS MMPOTCCTHBIX OTHOIIICHHUH B HACTOAICC BPCMs KaK HUKOT' Ia aKTyaJIbHBI.
MHOrouucneHHble U3MEHEHMsI 3aKOHOIATENbCTBA CBUACTEIBCTBYIOT O TOM, YTO
pellIeHne BOIIPOCOB IPOTECTHBIX OTHOLIEHMH TpeOdyeT KOMIUIEKCHOTO MOJAX0Ja U
JETAJIbHOTO aHalIu3a BO3MOXHBIX HOcineAcTBHM. Yamie Bcero, Takue peEIICHUs
NPEICTaBISIOT COO0H ompenenéHHbI BBIOOP MEXIy HHTepecamMu oOmiecTBa U
rocynapcrBa. Ilomutuku, yuéHble, 3aKoHOJIATENU  JOJDKHBI  oOecredyuBaTh
coOmrofieHre OanaHca MHTEPECOB BCEX YYACTHHKOB MPOTECTHBIX OTHOIICHMMA. Takoi
6ananc B Poccun noka He HaijneH. Ero noctuxeHne JOKHO CTaTh OCHOBHOM LIENbIO
JeSITeIbHOCTH TIOJIMTUKOB, IOPUCTOB M BCEX I'pakJaH Hallleil CTpaHbl, 4YTOOBI MOUCK
Takoro OajaHca HUHTEPCCOB HE IPOUCXOANIT HA MUTHHTaX U JEMOHCTpALUAX.
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9. ®denepanbhbiii 3ak0H Ne 184-D3 «O06 00muX NpUHIMIIAX OPraHU3aIuN
3aKOHOJATCIIbHEIX (TIpeaCcTaBUTENHHBIX ) u HCIIOJHUTENIBHBIX OpraHoB
rocyJIapCTBEHHOH BiacTH cyObekTOB Poccuiickoit denepanum» ot 6 okTaops 1999
roga (B pex. ot 2 utonst 2013 roxa) // C3 PD. 1999. Ne 42. Cr. 5005.

10. ®denepanbhbiii 3aK0H OT 28.08.1995 Nel154-d3 "O6 00X nmpuHIKAIAX
OpraHu3alii MECTHOTO camoyItipaBieHus B Poccuiickoii @enepanuun" // C3 PO. 1995.
Ne35. cr. 3506.

11. ®enepanbublil 3akoH 0T 06.10.2003 Nel131-D3 "O6 o0mmx mpuHIMIIAX
OpraHu3aIy MECTHOTO camoytipaBieHus B Poccuiickoit deneparuu' // C3 PO. 2003.
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